..i-—;: HAOEHHIA NRIB0BARA NOMISPHHR

[JokymeHT npegoctasneH KoHcynbTaHTINOC
[ata coxpaHeHus: 13.08.2018
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"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTU MOMOXEHWI cTaTel 16, 20...

KOHCTUTYLIMOHHbIN CY POCCUNCKON ®EQEPALINA
WUmeHem Poccuinckon Pepepaumm

NMOCTAHOBINEHUE
ot 5 dheBpansa 2007 r. N 2-1

no OENY O NPOBEPKE KOHCTUTYUMOHHOCTHU
NONOXEHWW CTATEW 16, 20, 112, 336, 376, 377, 380, 381,

382, 383, 387, 388 U 389 TPAXKOAHCKOIO NMPOLIECCYANbHOIO
KOOEKCA POCCUUCKOW ®EOEPALMU B CBA3U C 3AMPOCOM
KABUHETA MMHUCTPOB PECNYBJIMKMU TATAPCTAH, XKANOBAMM
OTKPbITbIX AKUMOHEPHbIX OBLLECTB "HWXHEKAMCKHE®TEXUM"
N "XAKAC3HEPIO", A TAKXE XXAJTOBAMU PAOA TPAXKOAH

KoHctuTyumoHHbin Cyn Poccuiickonn ®epepaumm B coctase [Npeacepatensa B.[. 3opbkuHa, cygen H.C
Borvpaps,, .A. lagkmeBa, KO.M. [anunoea, IA. XwunuHa, C.M. KasaHueBa, M.WN. Kneangposa, J1.0.
KpacaBuukosown, C.I[1. MaspuHa, H.B. MenbHukosa, 1O0.[J. PyaokuHa, H.B. CenesneBa, A.A. Cnusbl, B.I.
CtpekosoBa, O.C. XoxpsikoBol, 5.C. 363eeBa, B.I". Apocnasuesa,

c yyactmem rpaxgaH M.-C.A. Abakapoea, A.l. WNweHko, A.A. Macnosa, AWM. Macnoea, C.B.
MoHomapeson, O.C. MNonyao, 3.A. CusukoBa, npeacrasutena rpaxgaH C.IN. CasenbeBa u P.[1. CaBenbeBon -
agsokata 3.A. lNataynnuHa, npegctaButend OAO "XakacaHepro" u rpaxgaHuHa H.P. mnbmyTtauHoBa, -
agsokata H.B. XuxapeBa, npeacrasutenen KabuHeta MunuctpoB Pecnybnukm TatapctaH u  OAO
"HwxHekamckHedTexumM" - aasokatoB M.I. PackmHa n A.P. CyntaHoBa, MNOCTOSIHHOro npeacTaBuTens
locypnapcteeHHon Oymbl B KoHcTuTyumoHHoM Cyae Poccuiickon ®epepauun E.B. MuaynuHoi, npeacrasutens
CoBeta ®epgepaumm - poktopa topugudeckmx Hayk E.B. BuHorpagoBow, NONMHOMOYHOrO MpeacraBuTens
MpesnageHTa Poccuiickon Pepepaumm B KoHcTutyumoHHom Cyae Poccuiickon @epepaumm M.B. KpoTosa,

pykoBoACTBYACb cTaTben 125 (OyHKT "a" yactu 2 u yactb 4) KoHctutyuum Poccuickon Pepepauun,
0oANYHKTOM "a" NyHKTa 1 1 OyHKTOM 3 YacTu NepBOKn, YacTAMU TpeTber N YeTBepTon cTaTbu 3, ctatbamu 36, 74,
84, 85, 86, 96, 97 u 99 depnepanbHOro KOHCTUTYUMOHHOroO 3akoHa "O KoHctuTyumoHHom Cyge Poccunckon
depepaummn”,

paccMmoTpen B OTKpbITOM 3acefiaHuu 4eno O NpoBepke KOHCTUTYLIMOHHOCTU nonoxeHun ctaten 16, 20, 112,

lMoBoaoM K paccmMoTpeHuto gena ssunuck 3anpoc KabuHeta MuHuctpos Pecny6nuvkm TaTapcTaH, xanobbl
OAO "HwmxHekamckHedTexum", OAO "XakacaHepro", rpaxaaH M.-C.A. Abakaposa, A.B. AHgpusiHoson, N.K.
MacgpuatynnuHa, H.P. TunemytamHosa, O.E. 3ayraposa, A.[l. Wwenko, J1.C. Konogbko, A.A. MacnoBa, A.W.
Macnosa, A.W. Macrnoeon, E.lO. OnewnHukoson, T.®. lMonsknHon, O.C. Monygo, C.B. MNMoHomapeson, C.I.
CaBenbeBa, P.[1. CaBenbeBon, 3.A. CusmkoBa, O.O. YeprtoBckoro, A.®d. WunmHon n A.B. LepOuHuHa.
OcHOBaHMEM K pacCMOTPEHUIO Jena sBunacb OOHapPYXMBLUASCS HEOoNpedeneHHOCTb B BOMPOCE O TOM,
cooTBeTCTBYIOT NN KoHctutyummn Poccuiickon ®egepauunn ocnapvBaemMble 3asBUTENAMN 3aKOHOMOMOXEHNS.

YuntbiBas, 4YTO 3anpoc W Kanobbl KacarTcd OAQHOrO M Toro e npegmeTa, KoHCTUTyumoHHbin Cya
Poccuiickonn  depepaumm, pyKkoBOACTBYSACb cTathbent 48 dPepepanbHOro KOHCTUTYLMOHHOrO 3akoHa "O
KoHctutyumoHHom Cype Poccunckon &egepaumn”, coeguHun pgena no 3TuM  obpalleHusM B OL4HOM
npon3BoaCTBE.

Bacnywas coobueHne cyabn-goknagynka O.C. XoxpsKoBOW, OOBbSACHEHNS CTOPOH U UX NpefcTaBuUTeNen,
3aKrveHne aKcnepta - [[OKTopa topuaudeckux Hayk E.A. BoprvcoBOW, BbLICTYNfEHWE MpUrialeHHoro B
3acepaHne npegcrasutens ot BepxosHoro Cyama Poccuiickon ®epepauum - 3amectutens [llpeacepatens
BepxosHoro Cyna Poccuiickon ®egepaummn B.M. XKyinkosa, uccnegosas npeacrtaBneHHble JOKYMEHTbl U UHbIE
maTepuansl, KoHctutyumnoHHein Cyn Poccuinckon denepavmm

YCTaHOBWIT:
1. B cBoux obpaieHusx B KoHctutyumoHHbin Cyn Poccunckon denepaumm 3asBuTENM NO HACTOSALLEMY

Jeny ocrnapuBarT KOHCTUTYLIMOHHOCTb psga nonoxeHun [paxxgaHckoro npoleccyanbHoro kogekca Poccuiickon
depepaumu, a UMeHHO: NyHKTa 3 YacTu nepBow cTatbu 16, ab3ala nepeoro YacTu BTopon ctatbu 20, ctaten 112
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

n 336, yactu nepBow cratbu 376, YacTu BTOpon ctatbu 377, ab3aleB BTOPOro, TRETLEIQ M YETBEPTOro CTaTby
380, yacTel BTOpPOW, TPETbEN, NATOW U LWeCcTor cTaTbM 381, YacTu BTOpon 1 ab3aua YeTBEPTOro YacTu TPeTben
ctatbu 382, ctaten 383, 387, 388 n 389.

1.1. CocHoBobopckun ropoackon cyn JleHuHrpagckon obnactm peweHuem oT 4 mapTta 2003 roga
yOOBNETBOPUN UCKOBble TpeboBaHust rpaxgaHuHa A.l. MweHKo O B3biCKaHUM C yMNpaBreHus couuManbHON
3alWMTbl HaceneHns MyHuuMnaneHoro obpasoBanusa "lopog CocHoBbit Bop" 3agofmKeHHOCTM MO BbiMnaTam
KOMMeHcaumn B BO3MELLEHNE Bpeaa 340p0Bbio 3a nepuof ¢ 7 aekabpsi 2000 roga no 28 despans 2003 roga n
BO3JIOXKEHMM Ha OTBeTYMKa 06s13aHHOCTU BbiNfayMmBaTb MCTUY exemecdayHo ¢ 1 mapTta 2003 roga ykasaHHyo
OEHEeXHYI0 KOMMEHCaUMo C Mnocregyowen ee uHaekcauuen B nopsigke M CPOKW, YCTAHOBMEHHbIE 3aKOHOM.
OnpegeneHnem cynebHom konnern no rpaxgaHckum genam JleHnHrpagckoro obnactHoro cyga ot 19 Hosbps
2003 ropga pelleHue cyga MNepBOM MHCTaHUMKM ObINO M3MEHEHO B 4acTu pas3Mepa Moafiexallimx B3bICKaHMUKO
BbINNaT.

Mpe3ngmym JleHuHrpagckoro obnacTHOro cyga, Kyaa ynpasfeHue couunanbHOM 3alumThl HaceneHus
MyHuLMnansHoro obpasoBaHus "Mopoa CocHoBbIn Bop" Ha ocHoBaHun ctatbu 376 MK Poccuiickon depepaumm
obpaTtunocb ¢ xanobow 0 NepecMoTpe COCTOSBLUMXCSA CyAeOHbIX MOCTaHOBMEHUA B nopsake Haasopa, 20 mas
2005 roga oTMeHWn MX 1 oTkasan B YAOBNETBOPEHUN UCKOBbIX TpeboBaHuni A.[l. NweHko. 1 ceHTA6psa 2006 roga
CynebHasa konnerusi no rpaxagaHckum genam BepxosHoro Cyga Poccuiickon deagepaumm, paccMoTpeB erno no
Hag3opHou xanobe A.[. NueHko, oTMeHuna noctaHoBneHme npesvamyma JleHnHrpagckoro obnactHoro cyga u
OoCTaBuna B CUNe peLleHne cyaa nepBon MHCTaHUMK 1 onpedeneHne KacCaumoHHOM MHCTaHUUu,

B cBoen xanobe B KoHcTuTyumoHHbii Cyn Poccuiickon ®Pepepaumm A.. VWeHKO NpocuT MpoBepuUTb
KOHCTUTYLMOHHOCTb 4YacTn nepBon crtatbu 376 [TIK Poccuinckon depepaumm, B COOTBETCTBMM C KOTOPOW
BCTYMMBLUME B 3aKOHHYIO Cuny cyaebHble MNOCTaHOBMEHUSA, 3a MWCKNIYEHWEM CyaebHbIX MOCTaHOBNEHWN
Mpesngnyma BepxosHoro Cyaa Poccuiickon ®egepaumu, MoryT 6biTb 0BxanoBaHbl B Cy HAA30PHOW MHCTaHLMM
niuamu, yvacteByloWMMUM B Aene, U ApYyruMu nuuamMu, ecnv ux npaBa W 3aKOHHble WHTEpPEeChbl HapylUeHbl
cynebHbIM1 NOCTaHOBNEHUsIMU. 3asiBUTENb MonaraeT, YTo JaHHas HopMa JonyckaeT obxanoBaHue B nopsigke
Haa3opa [OOSPKHOCTHbIM JIMLUOM oOpraHa nyGruyHOM BRNacTv, SBMSIBLUETOCA CTOPOHOW B crope, cydebHoro
MOCTaHOBIEHNS], BbIHECEHHOINO B MONb3Yy rpaKaHWHA, KOTOPOE BCTYNWUIO B 3aKOHHYKD CUITY M NOANEXWT
HEYKOCHUTENbHOMY UCMOMHEHUIO, C Lienblo ero OTMEHbl, 8 NOTOMY He COOTBETCTBYeT cratbaMm 2, 15 (YacTb 2), 17
(actb 1), 18, 45 (4actb 1) n 46 (4actb 1) KoHctuTyumm Poccuiickon ®egepauum U NpoTMBOpPEYMT cratbe 2
MexayHapoOHOro nakta o rpaxgaHCKuMx W NOMUTMYECKUX npasax, a Takke NyHkTy 1 cratbu 6 KoHBeHuuu o
3almTe NpaB YenoBeka U OCHOBHLIX cBOOOA B ero uHTepnpetaumnm EBponerickum Cyoom no npaeBam YenoBeka.

Co ccbinko Ha nyHKT 3 4vactm BTopown cratbu 377 [TIK Poccuiickon Pepepauumn rpaxgaHam A.B.
AHgpusaHosow, [.E. 3ayraposy, J1.C. Konogeko, A.A. Macnosy, A.. Macnosy, A.W. Macnosown, O.C. lNMonyao,
T.®. MNonsiknHon, ®©.®. Yeptosckomy, A.®. LLUnnmHon n A.B. LLlepOrHuHy Obinn Bo3BpalLeHbl 6e3 paccMOTPeHMUs
no cyuiecTBy nogaHHble umun B BepxoBHbii Cya Poccuiickon defepaumm Hag3opHbIe xanobbl HA BbIHECEHHbIE
Mo rpaXgaHCKUM ferniam ¢ UX y4acTUEM PEeLLUEHUS U ONPEeLeneHnss MUPOBLIX CyAEN U anernnsaunoHHbIE PELLEHNS U
onpegeneHns panoHHbIX CydOB C yKasaHMeM Ha HenoacygHocTb xanob BepxoBHomy Cyay Poccumnckon
depepayun.

Mo MHeHuo 3agaBuTenen, nyHkT 3 yactu BTopow cratbu 377 [TIK Poccuiickon depepaunn,
npegycmartpusatowmii, 4yto B CygebHyro konnermio no rpaxgaHckum pgernam BepxosHoro Cyga Poccunckon
depepaumm nogaTcs Haa3opHbie Xanobbl (MpeacTaBneHns) Ha NOCTAaHOBIIEHUS Npe3naMyMa BEPXOBHOro cyaa
pecnybnuku, KpaeBoro, 0651acTHOrO NN PaBHOIro UM CyAa, U UCKITKYaoLWMIA TEM CaMbiM 00XanoBaHWe B AaHHYHO
HaA30PHYI0 MHCTAHLMIO PELUEHUA 1 onpedeneHnin MMPOoBLIX Cyaen N anennAuMOHHbIX peLleHnin 1 onpegeneHnn
pafioHHbIX CyOoOB B Criyqasix OTkasa B UCTpeboBaHUKM fena cyabell BEPXOBHOro cyda pecnyGrivku, Kpaeeoro,
obnacTHoro unm paeBHoro um cyfa nubo nepegadve cTpedoBaHHOrO Aena ANs pacCCMOTPEHUS MO CYLLECTBY B CY[
HaJ30pHOW WHCTaHUUM W NOATBEPXKAEHWS MPaBOMEPHOCTM TaKOro OTKa3a npegcedatenem 3Toro cyaa,
HapyLlaeT paBeHCTBO rpaxdaH Mpu peanusauum npasa Ha cyaebHylo 3almTy, ymanseT npaBoO Ha CBOOOOHBIN
OOCTyn K MpaBoCyauto, MpenaTtCTBYET MWCMPaBNEHU0 OOMYyLEHHbIX CcyaebHbIX Oowunbok, a mnoToMy He
cooTBeTcTBYeT cTathaMm 2, 19 (yactu 1 n 2), 45 (Yactb 1), 46 (vactb 1), 55 (yactn 2 n 3) n 126 KoHcTutyuum
Poccuiickon ®epepauuu.

NpaxxgaHam M.-C.A. Abakaposy u C.B. lNoHomapeBon, HeOAHOKPATHO obpallaBLIMMCS B Cyabl HAag30pHOM
WHCTaHUMK C >xanobamm o nepecMoTpe B Mopsiake Haasopa cyaebHbiXx MOCTaHOBMEHWMI Mo MX Aenam, 6bino
OTKa3aHO B Nepegade Aen Ansi pPaCCMOTPEHUS MO CYLLECTBY B Cy4 HAaA30PHOM UHCTaHLMN.
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

Kak yTBepxgalT 3aaBuTENN, YacTu BTOpas, TpeTba U wectad ctatbn 381, yacTb BTOpasa cratbu 382 u
cratba 383 [TIK Poccuiickon ®Pepepaumnun, pernameHTUpyloLme npoueaypy pacCcMOTPEHUS CyOOM Had30pHOW
WMHCTaHUUM Haf30pHbIX xanob n ncrpeboBaHHbIX Aer, NPenAaTCTBYIOT peanv3auny rpaxgaHaMmum npasa Ha 4oCTyn
K CyQy Haf30pHOW MHCTaHUMW M HapyLlaloT rapaHTum cyaebHom 3aluThl, BbiTekatolwme n3 craten 15, 17, 18, 45,

46 (vactb 1), 47 (vactb 1), 55 (yactu 2 n 3), 118, 120 n 123 (4actb 3) KoHcTuTyummn Poccuinckon depepalimm u
nyHkta 1 cratbu 6 KoHBEHUMU O 3awiuTe npaB YenoBeka U OCHOBHbLIX CBOOOA, MOCKOSbKY 3aKpennsawT npaBo
cyobu NpyHMMaTh pelleHne o6 oTkase B UCTpeboBaHUM fena, a B criydyae ucTpeboBaHus gena - peweHue ob
OoTKase B nepegade ero Ang pPacCMOTPEHUst MO CYLLIEeCTBY B Cy4 HaA30pHOM WHCTaHuum 6e3 npoBefeHus
cynebHoro 3acegaHvs U nccnefoBaHus B NonHoMm obbeme matepuanoB Aena, He B KonrernanbHOM cocTaBe, a
€OVHONMYHO, 6e3 BbI30Ba M y4acTUs CTOPOH; B pe3ynbTaTe - MpyM TOM YTO rpaxaaHe NULEeHbl npaea JINYHO
OoTCTamBaTb CBOW MNpaBa U 3aKOHHbIE NHTEPECHlI HA OCHOBE MPUHLUMMNA COCTA3aTENIbHOCTU U paBHONpPaBUsSi CTOPOH -
BbIHOCUTCS,, MO CyTW, OKOH4YaTEeNbHOE peLleHne, MOATBEPXOAlLEe 3aKOHHOCTb oObXanyeMbix cyaebHbIX

NMOCTaHOBNEHUN.

HekoHCTUTYLIMOHHOCTL YacTu wecton ctatbn 381 m vactu BTopon crtatbu 383 [TIK Poccuiickon
depepaummn 3asBUATENU ycMaTpMBalOT Takke B TOM, 4YTO COAEPXALLMECS B HUX HOPMbl OOMYyCKawT
HernpoLeccyanbHyl AeAaTenbHOCTb npeacedartens BEPXOBHOro cyaa pecnybnuku, KpaeBoro, o6racTHOro vmm
paBHoro um cypa, lNpencepatenss BepxoBHoro Cyma Poccuiickon Pepepaumun, 3amectutens [pepcenarens
BepxosHoro Cyga Poccwuiickon ®egepauny npyu peanusaumn MMy npasBa COrMacuTbCA WM HE COrnacuTbCs C
BblHECEHHbIM MO HAA30pHOW Xanobe onpegeneHuem cyabu ob oTkase B uctpebosaHun gena nnbo ob otkase B
nepegade gena ans paccMOTPEHMs MO CyLLEeCTBY B CYA HaA30PHOW MHCTaHLMK.

Kpome Toro, C.B. lNoHomapeBa, a Takke rpaxgaHe E.FO. OnenHnkoBa n 3.A. CM3NKOB NPOCAT NPOBEPUTL
KOHCTUTYUMOHHOCTL cTaTtbu 387 [TIK Poccuiickon depepauuu, yCTaHaBnNUBAOLWEN, YTO OCHOBAHUSIMU AN
OTMEHbl WNU U3MEHEHUs1 CyaebHbIX MOCTAHOBMEHUN HWXECTOSLWUX CYAOB B MNOpsAke Hazsopa sBNsTCA
CYLLECTBEHHbIE HapyLlEeHWs HOPM MaTepuanbHOro WNu npoueccyanbHoro npaea. 1o MHeHuIO 3asBuTenen,
JaHHasa cTaTbs B CuUMy HEOMNpederieHHOCTU Codepallerocs B HEW TepMUHA "CyLEeCTBEHHble HapyLlleHus"
JOMycKaeT pas3nMyHoe MOHMMAaHWE ero B NpaBOMpPUMEHUTENBHON MPaKTUKE U Kak CNeACTBUE - HEOrPaHWYEHHOoe
YCMOTpEeHne cyabW (mpepcepartens cyga) Mpu pelleHuMu Borpoca O HeobxoauMmocTn mncTpeboBaHus gena wm
nepegayun ero Ansi pPacCCMOTPEHMS MO CYLLECTBY B CyA, HA430PHOW MHCTAHLMN, YTO NPUBOAMUT K HApYyLLEHMWIO NpaBa
rpaxkgaH Ha cnpaBefniMBoe npaesocyaue u cyaebHyto 3almTy cBoux npas U ¢BOOOA U NpPOTUBOPEYNT cTaTbam 46
(4actb 1) n 55 (yactu 2 n 3) KoHcTutyumm Poccuickon ®egepauun.

KoHcTuTyumoHHocTb ctatbm 389 MK Poccuiickon ®epepaumm, npegycmartpuBatoLent, Yto lNpeacenatens
BepxosHoro Cyna Poccuiickon ®egepaummn unu 3amectutens lNpeacenatens BepxoBHoro Cyaa Poccuiickon
®epepaumn Bnpase BHecTn B [lpesngnym BepxosHoro Cyma Poccunckon Pegepaumm MOTUBUPOBAHHOE
npeacTaeneHne o nepecMoTpe cyaebHbIX NOCTAaHOBMNEHMI B Nopsake Hag3opa B Lensix obecneyeHns eguHcTBa
cynebHOM NpakTUKU M 3aKOHHOCTW, ocrapuBaeTcs B 3anpoce KabuHeta MuHucTpoB Pecnybnuku TatapcTaH,
obpaTtumBLuerocs B KoHcTuTyumoHHbin Cyn Poccunckon defepaumm B COOTBETCTBMM €O cratben 125 (nyHKT "a"
yactn 2) KoHctutyuum Poccunckon depepaumm n cratben 84 depeparnbHOro KOHCTUTYLMOHHOIMO 3akoHa "O
KoHcTuTyumoHHom Cyae Poccunckon ®epepauun”, a Tawke B xanobax OAO "XakacsHepro”, OAO
"HwkHekamckHedTexum" n rpaxgaH UK. Maduatynnuna, H.P. TwnemytamHosa, C.[1. CasenbeBa n P.I1.
Cagenbesoi.

Kak cnegyeT u3 npencTaBrneHHbIX MaTtepuanoB, B HoAbpe 2005 roga [lNpesnanym BepxoBHoro Cyaa
Poccuiickonn ®depgepaumm Ha oOcCHOBaHuM npeactaBnenns 3amectutensa [peacepatena BepxosHoro Cypa
Poccuickon ®egepaummn otmeHun pelleHne CasHoropckoro ropogckoro cyga ot 21 asrycta 2002 roga, KOTOpbIM
6bin yctaHoBneH cakt BnageHus OAQO "XakacaHepro" Ha npaBe COBCTBEHHOCTM PSAOM SHEPreTUHYecKMx
OOBbEKTOB; CY1IOM KacCaLMOHHON MHCTaHLUN COOTBETCTBYHOLLLEE AENO HE pacCcMaTpyBarnock, HaA30pPHbIE Xarnobbl
Ha pelleHVMe cyga NepBOW WHCTAHLUKW, Ha OCHOBaHWM KOTOPOro Oblna OCyLlecTBReHa peructpauusi npasa
COOCTBEHHOCTM Ha YKal3aHHble 0ObekTbl HeaBwkuUMOCTM, B BepxoBHbii Cya Poccuiickon depepauumn He
Hanpaenanucb. Takke B nopsgke cratbu 389 [TIK Poccunckon ®epepauumn 3amectutenem [pepcenarens
BepxosHoro Cypa Poccuiickon ®epepaunn 6binn BHeceHbl B [pesmgnym BepxosHoro Cypa Poccuinckon
depepaummn npencTaBneHnss 0 NepecMoTpe B MOpsiake Hag3opa BCTYMUBLUMX B 3aKOHHYHO CUMy CyAeOHbIX
NOCTaHOBMEHUN, BblHECEHHbIX MO rpaxaaHckum fenam ¢ ydactnem OAO "HwkHekamckHedTexum", rpaxaaH
N.XK. MadwmstynnunHa, H.P. TunemytanHoea, C.MN. CaBenbeBa u P.1. CaBenbeBoiA.

3agsutenu yrteBepxpawT, 4UTto cratea 389 [TIK Poccuiickon depepaumm He  COOTBETCTBYET

KoHcynbTanTlNKoC
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

obLLenpmn3HaHHbIM NPUHUMNAM U HOPMaM MeXZyHapoOHOro npasa O ChpaBeAnvMBOM MPaBOCYANN U BbITEKAOLLMM
13 KoHBeHUMM O 3almTe npaB YenoBeKka M OCHOBHbIX CBOGOA MexayHapoAHO-MpaBOBbiM 0bs3aTenscTBam
Poccuinckon degepaumu, a Tarke cratbam 2, 4 (4actb 2), 10, 15 (yactb 2), 18, 19 (4acTb 2), 21, 46 (vacTb 1), 47
(vactb 1), 55 (yactu 2 n 3), 94, 118, 120 (yactb 1) n 126 KoHctutyuum Poccunckon depepaumm, nocKonbKy
NnpefocTaBnsieT yKasaHHbIM B HeW OOMKHOCTHBIM fMUAM HeorpaHmyYeHHoe npoueccyarnbHbiM CPOKOM MpaBo
BHOCUTb B [Npe3nguym BepxosHoro Cyaa Poccuiickon ®egepauumn npeacTtaBneHnsa 0 nepecMoTpe BCTYNUBLLKX B
3aKOHHYH cuny cyaebHbiX MOCTaAHOBIEHWM B MOpsSAKe Haasopa - BHE 3aBUCMMOCTU OT Hanuuusi Hag30pHOM
Xanobbl (npeacTtaBneHvs) nvua, 3anHTepPecoBaHHOro B TakOM NepecMoTpe, Mpu OTCYTCTBUM YCTAHOBEHHbIX
3akoHOM npouenyp n 6e3 cobnogeHns obLero MHCTaHUMOHHOMO Nnopsiika BHECEHMS HaA30pHbIX obpalleHun,
npu TOM YTO NPedycMOTPEHHOEe [AaHHOW CTaTber OCHOBaHMe ANs BHECEHWUs NpeacTaBneHuss He oTBevaeT
o6LLENPaBOBOMY KPUTEPUIO SICHOCTU U HEABYCMBICIIEHHOCTM NpPaBoBOW HoOpMbl. HapeneHwe nonHomounem
BHOCUTb npeactaBnexve B lNpesnanym BepxosHoro Cyga Poccunckon ®epepaummn nuu, 3aHUMaroLWmUx BbiCLUME
[OOJDKHOCTM B CUCTEME CyAoB 00wen topucamkumm - MNMpeacepatensa BepxosHoro Cyaa Poccuiickon ®epepaumm um
3amectutenen lNpencepartenss BepxoBHoro Cyaa Poccuickon ®epepauunn, ABMASIOWMXCS K TOMY Xe YneHamm
Mpesngnyma BepxosHoro Cyaa Poccuiickon ®egepauun, NnpoTMBOPEUNT, MO MHEHWUIO 3asBUTENEN, NpUHUMNam
6ecnpucTpacTHOCTW, HE3aBUCUMOCTU 1 CNPaBeAIMBOCTY NPaBOCYAMS.

1.2. MNpe3nanym lNeH3eHckoro obnacTtHOro cyaa, OTKIMOHMB 3asiBIEHHbIA rpaxgaHuHoM O.A. CU3UKOBbIM
0TBOA BCeMy cocTaBy cyaa, lNoctaHoeneHuem ot 22 anpensa 2005 roga oTMeHWN anennsiuuoHHOE peLleHune
XKenes3HogopoXXHOro panoHHOro cyfa ropoga eHsbl, KoTopbiM 6bInv YAOBNETBOPEHLI UCKOBble TpeboBaHusa 3.A.
Cu3nkoBa 0 B3bICKaHUK B ero nons3y ¢ rpaxaaH M.b. BypmucTtposon u HO.B. XKykoBoi exxemMecsyHbIX NPOLIEHTOB
Mo JOroBopy 3alma, U HanpaBuIl OefNo Ha HOBOE PacCMOTPEHUE B Cya anennsuMoHHOW UHCTaHuun. HagsopHas
xanoba 3.A. CusnkoBa B BepxoBHbein Cya Poccunckon ®egepauun Ha gaHHoe MocTaHoBReHWe onpegeneHmem
cyobn BepxoBHoro Cyama Poccuiickon depepaumm co CChINIKOM Ha npeanvcaHvst NyHKToB 1 v 3 yacTu BTOpPOW
ctatbn 377 [TIK Poccuinckon Pepepaummn OGbina emy Bo3BpalleHa 6e3 pacCMOTPEHWss NO CyLecTBY Kak
HenoacyaHas BepxosHomy Cyay Poccunckon ®epepauun. 12 asrycta 2005 roga XKenesHogopoxXHbIA parlioHHbIN
cyn ropoga lMNeHsbl octaBun 6e3 ygoBrneTBopeHus xanoby 3.A. CuankoBa Ha OnpefaeneHne MMUpPOBOIO Cyabu
cynebHoro yyactka N 2, KOTOpbIM Ha OCHOBaHWM 4Yactu nepsow cratbu 112 TIK Poccuiickon ®eaepauumn
oTBeT4MKam no ero ucky - M.b. Bypmuctposon n KO.B. 2KykoBoi Obinl BOCCTAHOBIIEH MPOMYLLEHHBIN CPOK Ha
nogady anennsuMoHHOM Xanobsbl.

OcnapuBaga Hapsgy C Opyrumu rpaxgaHamu-3asButensMm no Hactoswemy Aeny KOHCTUTYLIMOHHOCTb
nyHkta 3 yactu BTopon cratbu 377 [TIK Poccuitickon depepaumu, 3asiBUTEMb CCbINaeTcsd Ha TO, 4TO
cofepxallasica B HEM HopMa nuwimna ero npaea obxanoBatb B CygebHylo KONnernio no rpaxgaHckum genam
BepxoBHoro Cyana Poccunckon ®egepaunm noctaHOBNEHNE npe3uanyma obnacTtHoro cyaa, NpUHAToOe no geny,
noacygHoMy MupoBoMy cyabe. Mexagy Tem gaHHasi HopMa He YCTaHaBNUBAET KakuX-IMOGO WCKMIOYEHUN B
OTHOLIEHUN obxanoBaHMA TakMx NOCTAHOBMEHWN. [1poBepka e 3aKOHHOCTM onpeaeneHuns cyabu BepxoBHOro
Cypa Poccuiickoi ®Pepnepaumn, BO3BpaTUBLLErO Haa3opHyk >xanoby 3.A. Cu3nkoBa Ha NOCTaHOBIEHMWE
npe3ngnyma [leH3eHckoro obnactHoro cypna 6e3 pacCMOTPEHUs MO CYLIEeCTBY, HE BXOAWUT B MOJTHOMOYUS
KoHctuTyumoHHoro Cyaa Poccuiickon ®egepauumn, kak oHu onpegeneHsl B ctatbe 125 KoHcTuTyummn Poccumnckon
depepaumm 1 cratbe 3 dPepepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctuTtyumoHHom Cyae Poccumnckon
depepaummn”.

Kpowme Toro, 3asBuTenb nonaraet, YTO €ro KOHCTUTYLMOHHbIE NpaBa HapyLlaTca NyHKTOM 3 4acTu NepPBOM
ctatbn 16 u abG3auem nepBbiM 4Yactn BTopon cratbu 20 [TIK Poccuickon ®epepaummn, MnOCKOMbKY
YCTaHOBMEHHbIN UMUK NMOPSA0K paspeLleHnst xogaTancTBa CTOPOHbI 06 oTBoAe cyaen (B AaHHOM Criyyae - YfieHOB
npesvanyma [lleH3eHckoro obnacTtHOro cyga), a MMEHHO pelleHMe 3TMM XXe COCTaBOM cyda Borpoca 00
OTCYTCTBMM OBCTOATENLCTB, BbI3bIBAKOLLMX COMHEHUE B OOBEKTMBHOCTU U 6ECNPUCTPacTHOCTM Cyaen, No3BonseT
HEMOTUBMPOBAHHO OTKMOHATb OTBO[, 3asiBMEHHbI cOocTaBy cyaa. Mexay Tem, Kak HeOAHOKpaTHO YkasbiBan
KoHcTuTyumoHHbIn Cyan  Poccuitckonn depepauuu, BBeAeHUE 3akoHogaTeneM WHCTUTYTa oOTBoda cyden
HanpaBreHo Ha peanu3auuto npegnucaHun Konctutyummn Poccuinckon ®enepauun (ctatea 46, 4actb 1; c1atbs
120, yactb 1; ctatbs 123, yactb 3) u KoHBEHUMM O 3aliUTe NpaB YerioBeKa M OCHOBHbIX cBobog (cTaTtbs 6) o
npaee Ha cyaebHyt 3aluTy He3aBUCMMbIM U 6eCnpUCTpacTHbIM CyAOM, CO34aHHbIM Ha OCHOBAHUWM 3aKOHa,
KOTOpasi rapaHTMpyeTCa Takke BCEW COBOKYMHOCTbIO rpakaaHCKO-MpoLeccyanbHbiX cpeacts uM npouenyp. B
YaCTHOCTWN, KOHTPOINb 33 OOBLEKTMBHOCTBLIO M BECMnpPUCTPaCcTHOCTLIO MpPU paspelleHun gena obecrnednBaeTcsl B
BbILLIECTOAWMX CyAeOHbIX WHCTaHUMSAX, KOTOpble NPW BbISIBIIEHMXM OCHOBAHUM AnNs OTMEHbl CyaebHbIX
MOCT@HOBMEHUA HWXKECTOSLMX CYAOB [OOJPKHbI  UCXOAWTb U3 KOHCTUTYLUMOHHBIX U OOLLENpU3HaHHbIX
MeXAyHapOAHO-NPaBOBbIX NMPUHLMMOB NpaBocyaus u - B cuny ctatbn 15 (yactu 1 n 4) KoHctutyuumn Poccuinckon
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

depepaumm u ctatbu 11 MK Poccuiickon epepauum - NpUMEHATb X HENOCPEACTBEHHO.

HekoHcTuTyumoHHocTb cTatbn 112 ITIK Poccuiickon ®epepauumn 3.A. Cu3NKOB ycMaTpuBaeT B TOM, YTO
OHa [onyckaeT BO3MOXHOCTb MPOU3BOSIBHOTO BOCCTAHOBMEHMS MPOMYLLEHHOro Cpoka nogayn anennsiuyMoHHOM
anoObl Ha pelLeHne MMPOBOTro cyabu. Mexay TeM AaHHasa CIaTbs TakkKe HanpaBrieHa Ha pacluMpeHne rapaHTum
cynebHon 3aWwuTbl NpaB M 3aKOHHbIX MHTEPECOB YYaCTHUKOB rpaXkgaHCKoro cygonpoussoactBa. OTcyTcTBME B
HEeM MNepeyHss OCHOBaHWM ANl BOCCTAHOBIMEHMSI MPOMYLLUEHHOrO Cpoka Ha mnojady Hag30pHoW kanobbl
3aMHTEPECOBaHHbIMM  NMLAMM He O3Ha4aeT, BOMPEKU YTBEPXKOEHWUIO 3asBUTENd, Hanuune Yy cyaa
HeorpaHMYeHHbIX [OUCKPELMOHHbIX MOMTHOMOYUA, MOCKOMbKY Cyd, MNpu3HaBad Te WU  WHble MPUYUHBI
YBaXUTEMbHLIMUK, peLlaeT 3TOT BOMNPOC - B Npedenax NpeaoCcTaBNeHHON eMy 3akOHOM CBODOAbI YCMOTPEHMS - C
y4yeToM Bcex 06CTOSATENBCTB KOHKPETHOrO Aena.

Kpome Toro, Hu ctatba 112 MK Poccuiickon depepaumm, HA NyHKT 3 YacTu nepsoun ctatbu 16 n absau
nepBsbii YacTu BTOpow ctatbu 20 AaHHoro Kogekca He MOryT NpuMeHsITbesl 6e3 yyeTa nyHkTa 5 yacTn nepBon ero
cTaTbun 225, 3aKpennsaioLliero B KayectBe OOHOrO M3 00Wwmx TpeboBaHMN, NPeabsBASEMbIX K COOEPXKaHWUI0
onpegenenns cyga, 0b6a3aTenbHOCTb yKasaHWsi MOTMBOB, MO KOTOPbIM Cyqd MpULLEN K CBOMM BbiBOgam. OTu
3aKOHOMOMNOXEHNs, pacCcMaTpMBaeMble B CUCTEMHOIN CBSI3U, HE MO3BOMAIOT Cyay MpU paspeLleHnr Bonpocos 06
0TBOAE CyAen, BOCCTAHOBIIEHUM MPOMYLLEHHOMO MPOLIECCYanbHOrO Cpoka WrHOPUPOBaTb WU MPOU3BOJSTbHO
OTKNOHATb 4OBOAbI 3asBMNEHMS UK xogaTancTea, He NpmBoAs pakTUYeckue 1 NpaBoOBble MOTMBbLI OTKa3a B MX
yOOBMETBOPEHUM, U, CriefoBaTeNbHO, BLIHOCUTL COOTBETCTBYHLLEE onpeaeneHne 6e3 paccMOTPEHUs! B MOSTHOM
0ObeME M OLEHKN NPUMBOAMMBIX LOBOAOB, 6€3 yka3aHMs Ha KOHKPETHblE OCHOBaHWUSA, MO KOTOPbIM T€ UMW WHble
JoBoAbl OTBepralTcs nNMbo NpPMHMMAlOTCA BO BHMMaHue, a Takke 6e3 CCbioK Ha COOTBETCTBYHOLLME HOPMbI
MaTepuanbHOro 1 NpoLeccyanbHOro npasa.

Yto KacaeTcs yTBepXOeHWs 3asBUTENss O HapyleHun npuHuMna 6GecnpuctpacTHOCTM  cyda
HEMOTUBUPOBAHHBIM, C €r0 TOYKN 3peHusi, OTKA3OM B yOBNETBOPEHUM XoaaTaiicTBa o6 oTBoAe cocTaBa cyaa U
HeoBOCHOBaHHbLIM BOCCTaHOB/IEHVMEM MPOMYLLEHHOTO OTBETYMKOM CpOKa rnogayu anessisiuMoHHONM arobbl Ha
pelleHne MUPOBOTO CyAbW, TO STOT BOMPOC, KakK MOANeXalliuii pas3pelleHnto Ha OCHOBE YCTaHOBIEHUS U
nccneaoBaHns akTUYecknx 06CTOATENbCTB Aerna, OTHOCUTCS K KOMMETEHUUN CyaoB OOLIel pUCOUKUUN U He
MOXET ObITb pACCMOTPEH B MOPSAKE KOHCTUTYLIMOHHOIO CY0NPON3BOACTBA.

NpaxpaHka T.®. MNonskuHa, Takke ocnapuBaroLLas KOHCTUTYLMOHHOCTb MyHKTa 3 YacTn BTOpown crtatbu 377
ITIK Poccuiickon ®epepauunn, Kpome TOro, yTBEPXKAAET, YTo cratbd 336, Kak NpensTcTBylollas obxanoBaHuio
peLLeHns MMPOBOro CyAbM B CyA KacCauMOHHOW MHCTaHUMW, HapyllaeT ee npaBo Ha cyaebHyto 3awuty. Mexay
Tem, cornacHo npasoBov no3vumm KoHctutyumoHHoro Cypa Poccunckon Pepepaumun, 3akoHogaTerbHoe
perynupoBaHve nepecMoTpa He BCTYMMBLUMX B 3aKOHHYKO CUNY peLlleHMrn MUPOBOrO CyabW, B COOTBETCTBMM C
KOTOPbIM TakoW NMepecMoTp MPOU3BOAUTCS PaviOHHBIMU CyAaMu B anesnsiuMOHHOM MOpsSAKe, MPUYEM pariOHHbIE
cydbl paccMaTpuBaloTCH 3akoHogaTeneM B KayecTBe BTOpPOW cygebHOW  MHCTaHumMu (kak WM cyapl,
OCYLLECTBMAIOWME MEPECMOTP B KaCCAaLMOHHOM TMOPSIAKE pPEeLEeHUA WHbIX CyAOB MEepBOW MHCTaHUMM),
KOHCTUTYLMOHHbIE NpaBa rpaxgaH He HapywaeT (onpegenenus ot 15 mas 2002 roga N _110-O, ot 20 okta6ps
2005 roga N 359-O u gp.).

NpaxpaHka P.I. CaBenbeBa nommmo crtatbu 389 MK Poccunckon ®egepauum ocnapmBaeT HaxogsLMecs,
Nno ee MHEHMUI0, BO B3aMMOCBSI3M C AAaHHOW CTaTbeln MooxeHus ab3aueB BTOPOro, TPETbEro M YeTBEPTOrQ ero
ctatby 380, npegycmaTpyBaloLEN CnyyYan BO3BpALLEHUS CyAben Haa3opHOW kanobbl (npeacrtaBneHusi) 6es
paccMmoTpeHus no cywectsy. OgHako 3TU MOMOXEHUs B AeNne C yYyacTueM 3asiBUTENbHULbI HE NPUMEHANNCH,
MOCKONbKY HaA30pHble Xanobbl NN NpeacTaBneHUs NMPOKypopa Ha COCTOSIBLUMECS MO 3TOMY Aeny cyaebHble
noctaHosneHus B MNMpesvanym BepxosHoro Cyaa Poccuiickon ®epepauun He nogaBanuck. YTo kacaeTcs Takke
OCMapuBaemoro 3asiBUTENbHULEN MONOXeHus ab3aua 4YeTBepToro vactu TpeTben cratbu 382 MK Poccunckon
depepaummn, To camo no cebe OgaHHOE MNONOXEHWE, COrfacHO KOTOPOMY Aeno, nepegaHHoe B [pesuguym
BepxosHoro Cypa Poccunckon depepaumm, paccMaTpuBaeTcsl JaHHOW HaA30pHOM MHCTaHUMEN He Bonee yem
yeTbipe MecsLa, He MOXET pacLEeHMBATbCA Kak HapyLlatollee Kakue-nmbo KOHCTUTYLMOHHBIE NpaBa 1 cBoboabl
rpaxkgaH.

MpaxgaHnH M.-C.A. ABakapoB MNpPOCUT MPOBEPUTH KOHCTUTYLMOHHOCTb 4YacTu naton cratbu 381 [TIK
Poccuiickon depepaunmn, npegycMaTpuBaroLlen, YTo B cnyyae oTkasa B uctpeboBaHum gena xanoba, a Takke
Konum obxanyembix CyaebHbIX NOCTAaHOBMEHWI OCTAOTCA B CyAe HaA30pPHOW MHCTaHLUUKU, HA TOM OCHOBAHWUK, YTO
BCNEACTBME HEBO3BpPALLEHUS KoM CcyaebHbIX MOCTAHOBMEHMIM CYLLECTBEHHO 3aTpyAHSeTcs, a WHoraa
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

CTaHOBMTCH HEBO3MOXHOW, Kak OH monaraeT, peanusauusa npasa Ha AOCTYN K Cydy Hag30pHON MHCTaHuuW. 3TO
yTBEepXaeHne He MoXeT ObiTb MPU3HaHO 0BOCHOBAHHLIM, MOCKOSbKY CTOPOHbI U UX NPEACTaBUTENU BO BCSIKOM
crny4Yyae MMeloT NpaBo MOBTOPHOMO MOSTyYeHMs KONWUWA CyaebHbIX pelueHnn, NPUHATLIX NO MX Aeny, npu ycrnosuu
ynnaTbl YCTaHOBMEHHOW rocyAapCTBEeHHOW nownuHbl (ctatba 333.19 Hanorosoro kopekca Poccuiickon
depnepaumm).

MpaxpaHka E.HO. OnewnHnkoBa Hapsigy co cratben 387 [TIK Poccuiickon ®Pepepauum ocnapueaet
KOHCTUTYLMOHHOCTb ero cratbu 388, ycrtaHaBnuBawowen TpeboBaHWs K coAepxaHuo onpeaeneHus unm
NOCTaHOBIEHNS Cyda HaA30PHOW MHCTaHUMK. Mexay TeM Aeno 3asBUTenNbHULbI AN PACCMOTPEHUS MO CYLLECTBY
B Cy4 HaA30pHOM MWHCTaHUMM He nepedaBanocb, W OOKYMEHTbl, MOATBepXaalolwue, YTO JaHHas CcraTbd
NpPUMeEHEeHa Unv NOANEXuT NPUMEHEHMIO B ee Aene, He npeacTaBneHb!.

1.3. B cootBetctBUM cO cratbamu 74, 96 u 97 depepanbHOro KOHCTUTYUMOHHOroO 3akoHa "O
KoHctutyumoHHoM Cyae Poccuickon ®egepaumn” KoHctutyumoHHeli Cya Poccunckon ®egepaummn npuHumaet
MOCTaHOBMEHNA TONbKO MO NpeaMeTy, yKasaHHOMY B OOpalleHuu, M TOMbKO B OTHOLUEHMM TOW 4acTu akTa,
KOHCTUTYLMOHHOCTb KOTOPOW 3asiBUTENneM MnoAaBepraeTcs COMHEHWI0, U MpoBepseT Mo xanobam rpaxgaH Ha
HapyLlleHWe KOHCTUTYLIMOHHbIX MpaB U CBOOOO KOHCTUTYLIMOHHOCTb 3aKOHa WM OTAENbHbIX €ro MOMOXEeHUN,
ABNAOLINXCA NpeaMeToM obpalleHuns, Nub B TOW YacTu, B Kakow OHWU Bbinv NpMMEHeHbl B Aene 3asButens u
3aTparmBatloT ero npasa u csobogbl.

lMockonbKy B 4YacTW, KacawoLlencs MNpPOBEPKM KOHCTUTYLMOHHOCTM MOJSIOXKEHUM MyHKTa 3 4YacTu NepBOK
crtatby 16, abs3aua nepeoro 4yactu BTopown cratbum 20, ctaten 112 n 336, ab3aueB BTOPOro, TPETbEro U
yeTBepToro cratbk 380, YacTm naton cratbn 381, ab3aua 4YeTBEpPTOro YacTn TpeTben cratbn 382 n cratbn 388
MK Poccunckon ®egepaumm, xxanobbl ocnapmBaloLLnX ykasaHHble HOPMbI 3asiBUTeNen He MoryT 6biTb NPU3HaHbI
[0MNyCTUMbIMUK, NPOU3BOACTBO MO HUM B 3TOM 4acTV B COOTBETCTBUWM C MYHKTOM 2 YacTu MepBON cTatbu 43 U
cratbent 68 denepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHoMm Cype Poccuiickon ®epepauun”
NOANEXMNT NPeKpaLLEeHMIo.

Takum obpasom, npeagmetToM paccmoTpeHus KoHctutyumoHHoro Cypa Poccuinckon ®egepaumm no
HacTosiIleMy feny 4BMsTCA cnegylolwme B3avMOCBSA3aHHbIE HOPMAaTMBHbIE MONOXeHus [ paxgaHckoro
npoueccyanbHoro kogekca Poccuiickon ®epgepaumnn, perynvpyowme nepecmMoTp BCTYNMBLUUX B 3aKOHHYIO CUMy
CcyAebHbIX MOCTaHOBIEHWI B MOPSAKe Haa3opa:

YyacTb nepsBasg cratbu 376, NnpegycMaTpuBaroLLas BO3MOXHOCTb 00XanoBaHua B ¢y HaA30pHOW MHCTaHLMK
BCTYMMBLUMX B 3aKOHHYIO CUNY CyaebHbIX MOCTAHOBMEHWI, 3a WUCK/OYEHWEM CyaebHbIX MOCTaHOBNEHWIN
Mpesnanyma BepxosHoro Cyaa Poccuiickon ®efepauuu, nuuamu, yyacTeyoWMMA B Aene, U Apyrumu nuuamu,
€CIn UX NpaBa 1 3aKOHHbIE MHTEPECH! HapyLUEHbl CyAeOHbIMM NOCTaHOBNEHUAMY;

NyHKT 3 YacTu BTopow cTatbum 377 - B YacTu, He Jonyckarwllen obxanoBaHue B nopsake Hagsopa
cynebHbIX MPUKa3oB, peLleHun 1 onpefeneHnii MUPOBbLIX CyAen U anennsuMOHHbBIX PeLLeHUA U OnpeaeneHnii
parioHHbIX cygoB B CyaebHyto konneruio no rpaxaaHckum genam BepxosHoro Cyana Poccunckonn ®epepaumm B
crnyyasix, Korga Cyoben BEpXOBHOMO cyaa pecnyOrnvkn, kpaeBoro, 06racTHOro Unn paBHOrO UM Cyda BbIHECEHO
onpegeneHne o6 oTkase B MUCTpebOBaHMM gena no Haa3opHOMW »xanobe (NpeAcTaBreHM0) Ha yKasaHHble
cynebHble NocTaHoBMNEHMsT MO0 onpeaeneHne ob oTkase B nepefade Aena ansg pacCMOTPEHUS MO CyLLEeCcTBYy B
Cy[h, Hag30pPHOW MHCTaHUMN U NPaBOMEPHOCTb TAKOro OTKasa NOATBepXAeHa npeacenaTenieM COOTBETCTBYHOLLETO
cyha;

yacTu BTopas W IpeTbs cTaTbh 381 M YacTb BTOpas cratbu 382, perynupylowme nopsaok paccMoTpeHUs
cyoben Hag30pHOW anobbl (MpeacTaBneHus), a Takke gen, uctpeboBaHHbIX B CyA HAO30PHOW MHCTaHLUMKU, U
npegycmartpuvBapolLiMe npaBo CyAbW MO pesyfbTaTam PacCMOTPEHMSI HaA30pHOM xanobbl (MpefctaBneHus)
BbIHECTM onpegerneHne o6 nctpeboBaHMKM gena M3 HUKEeCTOSLLEro Ccyaa, eCliv UMEKTCS COMHEHUS B 3aKOHHOCTM
cynebHoro noctaHoBneHus, nMnbo o6 oTkase B UCTpebOoOBaHUM [ena, ecnv WU3MOoXeHHble B >kanobe wnu
npeacTaBneHMn JoBoAbl B COOTBETCTBMM C dpeeparbHbiM 3aKOHOM He MOryT noBredb 3a coboli BO3MOXHOCTb
OTMeHbI cyaebHOro NocTaHoBMEHUS, a Mo pesyfbTataM pacCMOTpPeHus aena, ucTpeboBaHHOro B cy HaA30pHOW
WHCTaHuuW, - BbIHECTW onpegerieHne O nepegade gena nns paccCMOTPEHMs MO CywecTBY B Cyd HaA30pHOM
WHCTaHUuM nnmn ob oTkase B Takow nepefade;

YacTb wWecTtaa cratbu 381 M yacTb BTOpas cratbu 383, npegycmaTtpuBaloline npaBo npeacenarens
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"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

BEPXOBHOIO cyaa pecnybruku, kpaeeBoro, o6nacTHoOro unuM pasHoro UM cyaa, lNpeacepatens BepxoeHoro Cyaa
Poccuiickon  depepauun, 3amectutens [pepcepatensa BepxoBHoro Cypa Poccuickon depepaumm He
cornacutbcs ¢ onpegeneHvemM cygbyn ob oTkase B uctpeboBaHuu gena unm ob oTkase B nepegadve gena ans
paccMOTPEHUS MO CYyLLEeCTBY B Cy4 HAO30pPHOW WHCTaHUMKW U BbIHECTM CBOe ornpefgeneHne o6 mctpeboBaHum
Aena, o nepefade gena ansi paccMoOTPEHUS NO CYLLECTBY B CyA HaA30PHOW UHCTaHLMUK;

cratba 387, ycTaHaBnuBawLWAs OCHOBAaHUSA AN OTMEHbl UMW U3MEHEHUSs1 CyAeOHbIX MOCTaHOBMEHMWM
HWXECTOALLNX CyL0B B nopsigke Haa3opa;

cratba 389, Hagenswowasn [peacenatens BepxosHoro Cypa Poccuiickon ®Pepepaumu, 3amectutens
Mpeacepatens BepxoBHoro Cyaa Poccuiickonn ®epepaumm npaBom BHecenus B Npeangunym BepxosHoro Cyaa
Poccuickon degepaumm MOTUBMPOBaHHbLIX NpeAcTaBneHnii 0 nepecmMoTpe cyaebHbIX NOCTaHOBNEHMI B Nopsiake
Haasopa B uensax obecnevyeHns egnHcTBa cygebHoOM NpakTuku 1 3aKOHHOCTMW.

2. CornacHo KoHctutyumu Poccuickon ®Pegepaumm npaBo Ha cygebHyto 3almTy 1M JOCTyN K NpaBoOCyauto
OTHOCUTCS1 K OCHOBHbIM HEOTYY>XAaeMbIM MpaBam M CBOOOAaM YenoBeka 1 OOHOBPEMEHHO BbICTYNaeT rapaHTUen
BCEX OpYrMx npae uM cBoOOA, OHO MPM3HAETCA U rapaHTUpyeTCcs CorfnacHo obLienpu3HaHHbIM NPUHUMNAM ”
HOopMaM MexayHapogHoro npasa (cratbu 17 v 18; ctatbs 46, yactu 1 1 2; ctatbs 52).

M3 nprBeOeHHbIX KOHCTUTYLIMOHHBIX MOJNIOXKEHWUI BO B3aUMOCBA3M CO cTatheit 14 MexayHapoOHoro nakra o
rpaXkgaHCcKMX U MONMUTUMYECKUX npaBax U cTatbeirt 6 KoHBeHUMM O 3aluTe npaB 4YeroBeka U OCHOBHbIX CBOGO.
crieayeT, 4TO MpaBoCyaMe Kak TakoBoe [A0MkHO obecrneumBatb 3(pdeKTUBHOE BOCCTAHOBMEHWME B Mpasax U
oTBeyaTb TpeGoBaHNAM CrpaBeanvMBoCTy.

2.1. B cuny crateun 15 (4acte 4) KoHctutyuumn Poccuiickon Pepepaumm obLienpusHaHHble NPUHUUNBLL U
HOPMbI MEeXOyHapo4HOro npaeBa W MexayHapoaHble goroBopbl Poccuiickon degepaumm siBNSIOTCA COCTABHOM
4YacTbio ee NPaBOBOW CUCTEMbI, NMpUYEM MexayHapoaHbi gorosop Poccunckon degepauny nmeet npuopureT
nepea 3akoOHOM MPU HaNMYUU KONNN3NU Mexay HUMM.

Patndwmumpysa KoHBeHUMIO O 3awmTe npaB 4erioBeka M OCHOBHbIX cBobop, Poccuiickaa depepaums
npusHana topucavkumio EBponerickoro Cyga no npaBam yenoBeka obs3aTernbHON Mo BOMpOCam TOJIKOBAHWS U
npumeHeHns KoHBeHuUMM W [IpOTOKONOB K HeW B cCryvyadax npeanonaraeMoro HapyweHus Poccuinckon
denepaumen NONOXEHUA ITUX AOroBOPHbIX akToB (PepepanbHbii 3akoH oT 30 mapTta 1998 roga N 54-03).
Takum o6pa3om, kak 1 KoHBeHUMS O 3alMTe npaB YenoBeka U OCHOBHbIX cBOOOA, pewweHus EBponenckoro Cyga
no npaBaM 4erioBeka - B TOW 4acTW, B KaKOW UMW, UCXOA4A M3 OOLENpU3HaHHbIX MNPUHUUMOB M HOPM
MEeXOyHapO4HOrO MpaBa, LaeTcd TOMKOBAaHWE COAEpPXaHWs 3akpenneHHblx B KoHBeHUMW npaB u cBobof,
BKITHOYas MpaBO Ha JOCTyN K Cydy W CrlpaBeanvBoe NpaBocyaune, - SIBAATCA COCTAaBHOW 4acTbi0 POCCUNCKOM
NpaBoOBOM CUCTEMbI, @ MOTOMY [OJDKHbl YyYMUTbIBATbCA dedepanbHbiM 3aKoOHOAATENEM Mpu perynvpoBaHum
00LEeCTBEHHbIX OTHOLUEHUA U NPaBOMPUMEHUTENbHBIMM OpraHaMmy npyv NPUMEHEHUUM COOTBETCTBYHOLLMX HOPM
npasa.

2.2. PackpbiBasi KOHCTUTYLIMOHHOE COAepXaHue npaBa Ha cyaebHyto 3awmty, KoHCcTuUTyumoHHbii Cyg
Poccuiickon ®egepaumn Bbipa3un cnegylowme npaBoBble MO3ULMW: OTCYTCTBME BO3MOXHOCTU NEpecMoTpeTb
OWMBOYHLIN CcydebHbIM aKT He corfnacyetcs C  yHuBepcarnbHbiM B CydonpousBoAacTBe TpebosaHnem
3(eKTMBHOrO BOCCTAHOBMEHWS B NpaBax MNoOCPeACTBOM MpaBocyausi, oOTBevawllero TpeboBaHWUsIM
cnpaBenIMBOCTUY, YMarnseT 1 OrpaHMYMBaeT AaHHOE MPaBo; B paMKax OCYLLECTBMNEHUSA cynebHONM 3almTbl NpaB u
cBo60 BO3MOXHO ObanoBaHue B Cyd pelleHun u aencteui (6esgenctanst) Nobbix rocyaapCTBEHHbLIX OPraHoB,
BKMtovas cynebHblie (MoctaHoBneHus ot 2 despansa 1996 roga N 4-I1 no geny o npoBepke KOHCTUTYLIMOHHOCTU
nonoxeHun craren 371, 374 n 384 YINK PCOCP, ot 3 depana 1998 roga N _5-I1 no geny o npoBepke
KOHCTUTYLMOHHOCTM nonoxeHun ctaten 180, 181, 187 n 192 AlK Poccuiickon ®eaepaunn u ap.).

apaHTMpysa Kakgomy MnpaBo Ha cyaeOHylo 3awmTy ero npaB M cBobog M Ha cygebHoe obkanoBaHue
peLLUeHN OpraHoB rocydapCTBEHHOW BnacTu, B TOM 4ucne cygebHon, KoHctutyums Poccuiickon denepaummn
HernocpeAcTBEHHO He 3akpennseT nopsgok cyaebHom npoBepku  peweHMn CyaoB Mo kanobam
3auHTepeCoBaHHbIX UL, - Takomn nopaaoK onpegensaeTcd cpeuepaanblm 3aKOHOM Ha OCHOBe KOHCTI/ITyI=I,I/II/I
Poccuiickon ®depepaumn. depepanbHbli 3akoHodaTenb, nNpefenbl YCMOTPEHUSI KOTOPOro npwu yCTaHOBNEHWUU
cucTeMbI cyaebHbIX MHCTaHUMIA, NocneaoBaTenbHOCTU M Npoleaypbl 06kanoBaHWs, OCHOBaHWI A1 OTMEHbI NN
n3MeHeHus1 cyaebHbIX NOCTAaHOBEHN BbILLECTOALMMM CyAaMm, MOSTHOMOYUA Cy[0B BbILIECTOSALMX MHCTaHLUMMA

KoHcynbTanTlNKoC

www.consultant.ru CrtpaHuua 7 n3 19
HaeXHas npaBoBas noaaepXxkKa



https://login.consultant.ru/link/?req=doc;base=LAW;n=71477;fld=134;dst=101767
https://login.consultant.ru/link/?req=doc;base=LAW;n=71477;fld=134;dst=101767
https://login.consultant.ru/link/?req=doc;base=LAW;n=71477;fld=134;dst=101779
https://login.consultant.ru/link/?req=doc;base=LAW;n=71477;fld=134;dst=101779
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100075
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100075
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100079
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100079
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100179
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100179
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100180
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100180
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100199
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100199
https://login.consultant.ru/link/?req=doc;base=LAW;n=5531;fld=134;dst=100088
https://login.consultant.ru/link/?req=doc;base=LAW;n=5531;fld=134;dst=100088
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134;dst=100050
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134;dst=100050
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100070
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134;dst=100070
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134;dst=100289
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134;dst=100289
https://login.consultant.ru/link/?req=doc;base=LAW;n=18263;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=18263;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=30222;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=9231;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=9231;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=26901;fld=134;dst=101811
https://login.consultant.ru/link/?req=doc;base=LAW;n=26901;fld=134;dst=101811
https://login.consultant.ru/link/?req=doc;base=LAW;n=19439;fld=134;dst=101823
https://login.consultant.ru/link/?req=doc;base=LAW;n=19439;fld=134;dst=101823
https://login.consultant.ru/link/?req=doc;base=LAW;n=34685;fld=134;dst=101912
https://login.consultant.ru/link/?req=doc;base=LAW;n=34685;fld=134;dst=101912
https://login.consultant.ru/link/?req=doc;base=LAW;n=17815;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=17815;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100017
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100017
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100019
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100019
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100040
https://login.consultant.ru/link/?req=doc;base=LAW;n=38367;fld=134;dst=100040
https://login.consultant.ru/link/?req=doc;base=LAW;n=6596;fld=134;dst=100968
https://login.consultant.ru/link/?req=doc;base=LAW;n=6596;fld=134;dst=100968
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
https://login.consultant.ru/link/?req=doc;base=LAW;n=2875;fld=134
http://www.consultant.ru
http://www.consultant.ru
http://www.consultant.ru
http://www.consultant.ru

MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

AOCTaTOYHO LUMPOKK, BO BCAKOM Cryyae AOIKEH OCYLLEeCTBMATb COOTBETCTBYHOLLEE perynupoBaHne UCXOAsa w3
KOHCTUTYLMOHHBIX LEeNnen U LEeHHOCTEW, OOLenpu3HaHHbIX MNPUHLMIOB U HOPM MEXAyHapodHOro npasa U
MexayHapoaHbIx obsasatenscts Poccuiickon ®egepauun n obecnedmBaTtb npoueccyaribHble rapaHTum nuuam,
yyacTBYIOLLUM B Aere.

3. B uensx cosgaHna mexaHuama 3deKTUBHOIO BOCCTAHOBMEHUSA HapyLUEeHHbIX MpaB deaeparnbHbIit
3akoHodaTenb npegycmoTtpen B [paxgaHcKom npoleccyanbHom kopekce Poccuiickon ®egepaunm npouenypbl
nepecmoTpa cyaebHbIX MOCTAHOBMEHWA: MPOU3BOACTBO B Cyde BTOPOW WHCTaAHUMW - anennsiuuoHHOW unu
KaccauMOHHOW, paccmaTtpuBatollert gena no xanobam (nNpefctaBrneHusiM) Ha cyaeOHble MOCTAHOBIEHWs, He
BCTYMMBLUNE B 3aKOHHYIO CUIy, NEPECMOTP BCTYNUBLUMX B 3aKOHHYIO CUiy cyaebHbIX MOCTAHOBNEHWI B Nopsiake
HaZ30pa ¥ No BHOBb OTKPbIBLUMMCS 0OCTOATENLCTBAM.

B npaBoBon cucteme Poccuiickon ®degepaumm MHCTUTYT nepecmoTtpa cyaebHbIX NOCTaHOBMEHUA MO
rpaxgaHckmum genam B nopsgke Haasopa (rmaea 41 ITIK Poccuiickon depepaumm) oCHOBaH Ha MOMOXEHMAX
KoHctutyumm Poccunckon ®efepauun, a UMEHHo cTatbu 46, KoTopas BO B3aUMOCBSA3W CO cTatbhamu 15 (Y4acTb 4)
m 17 (yactm 1 wn 3) npegnonaraet oOLIENPUHATYIO B MNPaBOBOM rOCyAapCTBE BO3MOXHOCTb B Crydasix
OONyLEHHbIX yHAAaMeHTanbHbIX OWKNOOK nepecMaTpuBaTh BCTYNUBLUME B 3aKOHHYI CuIy cyaebHble akThbl, a
Takke cratbu 126, cornacHo kotopov BepxosHbin Cya Poccuiickon ®eaepaunn kak BbICLUWA CyAeOHbIN opraH no
rpaXgaHCKMM, YrofioBHbIM, aAMUHUCTPATUBHBIM M WHBIM Aenam, noAcydHbiM cydam obLen opucaukumm,
oCyLlecTBnsieT cyaeOHbIi Haasop 3a MX [OesATEeNbHOCTbO B MPefyCMOTPeHHbIX deneparnbHbiM  3aKOHOM
npoueccyanbHbiX hopMax 1M JaeT pa3bsCHEHMS MO BONpocam cyaebHo NpakTuku.

KoHkpeTnanpyowmm npuMBeAeHHbIE KOHCTUTYUMOHHbIE nonoxeHus ®degepanbHbIM  KOHCTUTYLIMOHHBIM
sakoHom "O cypebHon cucteme Poccunckon ®Pepepaumn” 3akpenneHbl nonHomouns BepxosHoro Cyga
Poccuiickon ®egepauum n gpyrux degepanbHbiX CyfoB OOLEN IOPUCAMKLUMM MO PACCMOTPEHMIO FpaXKaaHCKMX
Jen B nopsigke Haasopa, a paxgaHckuM npoueccyanbHbiM koaekcoM Poccuickon ®epepaummn - npaBo nuu,
yyacTBylOWUX B Jene, M OpYrux Ivy, €cnu WX npaBa M 3aKOHHblE WHTEpPEeChbl HapylieHbl cyaebHbiMu
MOCTaHOBMEHNsIMU, OOXanoBaTb B Cyd HaA30pHOW WHCTaHUUWM YyKasaHHble cygebHble noctaHoBneHus (3a
ncknrodeHmemM cygebHoix noctaHosneHun lMpesngmyma BepxoBHoro Cypa Poccuiickon ®epepaumm) B TeyeHne
roga co AHSA BCTYNNEHUS NX B 3aKOHHYI0 cuny (cTatbd 376).

3.1. BbIABNAS KOHCTUTYLMOHHO-MPaBOBYIO Npupody MNpovM3BOACTBa B Cyde HaA30pHOW WMHCTaHUMU Kak
NpaBOBOrO UHCTUTYTA, NPeAHa3HayYeHHoro hefepanbHbIM 3akoHoAaTenem Anst cnpaBneHnsa cyaebHbIX oWmnBoK
B cydebHbIX akTax, BCTYNUBLUMX B 3akOHHyk cuny, KoHcTtuTyumoHHeii Cya Poccunckon ®egepaunn B psae
pelleHuin, B ToM yucre B NoctaHosneHusax ot 11 mas 2005 roga N 5-1 no geny o npoBepke KOHCTUTYLIMOHHOCTM
ctatbn 405 YIK Poccuiickon Pepepaumm mn ot 17 Hosi6pa 2005 roga N _11-[1 no geny o npoBepke
KOHCTUTYLUMOHHOCTY YacTu 3 ctatbu 292 AlK Poccunckon ®eaepaumum, cpopmynmposan cneyroLine npasoBble
no3nunn.

MepecMoTp B nopsake Hagsopa cyoebHbIX akToB, BCTYMUBLUMX B 3aKOHHYHO CUIY, BO3MOXEH NULLb Kak
OONOMHUTENbHAs rapaHTMs 3aKOHHOCTW TaKMX aKToOB W npeanoniaraeT yCTaHOBMNEHME OCOObIX OCHOBaHWA W
npouedyp NPOM3BOACTBA B [AaHHOM CTaguu npolecca, COOTBETCTBYKOLIMX €e NpaBoBOW npupode U
npeaHasHavyeHuo. AKT cyaa, KOTOpbIA yXKe BCTYNWU B 3aKOHHYIO CUITY, MOXET ObiTb M3MEHEH UMM OTMEHEH B
nopsioke Hagsopa NUlb B UCKMIOYUTENbHBIX Cryyasx, Korga B peaynbTaTe OLIMOKM, OOMyLIeHHOW B Xxonde
npeablaoylero pasbupaTtenscTsa M npedonpedenmelLei Mcxod [Aerna, CYWEeCTBEHHO HapylleHbl npaBa W
3aKOHHble WHTEpechl, 3alyaeMble B CyAeOHOM Mopsiake, KOTopble He MoryT OblTb BOCCTAHOBMEHbl 6e3
yCTpaHeHus U n3aMeHeHns owmnboYvHoro cynebHoro akTa.

N3 KoHctutyumm Poccunckon dPepepaumm BbiTEKAET HEOOXOAMMOCTb 3aKOHOLATENTbHOrO 3aKpensieHus
OCHOBaHWI, YCMOBWUW, NMOpsidKka M CPOKOB NepecmoTpa BCTYNUBLLUMX B 3aKOHHYIO CUMy CyAeOHbIX akToB, - MHOe
npmeoauno 6bl, TaK e KaK 4pe3mepHble uUnnm HeonpeaerneHHble CPOKU, HeYeTkne U HeACHble OCHOBaHuA
nepecMoTpa, K HecTabuNbHOCTU MpPaBOBbIX OTHOLIEHUA, MPOU3BOSILHOMY W3MEHEHUKD YCTaHOBIIEHHOMO
cynebHbIMM akTamMy NMpaBOBOro cTaTyca WX YYaCTHWKOB, CO34aBano Obl HeonpeOeneHHOCTb Kak B CMOpPHbIX
MaTepuasnbHbIX MPABOOTHOLIEHUSX, TaKk M B BO3HUKWWX B CBA3W C CyAeOHbIM CMNOpPOM MpoLeccyanbHbIX
NPaBOOTHOLLEHUAX. YCTaHaBNMBas NPOAOIDKUTENBbHOCTb COBEPLUEHMST NpoLeccyasnbHbIX AENCTBUA U BHOCS TEM
caMbiM OMpeAeneHHOCTb B MpoLeccyarbHble NPaBOOTHOLWEHUS, defeparnbHbli 3aKkoHodaTenb OAHOBPEMEHHO
JomkeH obecneunTb M peanusauuvio nNpae yvyacTBYKOLMX B Aene nuu Ha OcHoBe GanaHca mexay npaBoM Ha
cnpaBegnueoe cyaebHoe pasbupaTensCcTBO, NpeanonaratuM  BO3MOXHOCTL WCMpaBReHUs MNocpeacTBOM
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Hag30pHOro MPOM3BOACTBA CYLLUECTBEHHbIX HapyLUeHWid, MOBNUABLUMX HA WUCXond Oena, C O[HOW CTOPOHbI, U
MPUHLMNOM NPaBOBOI OMNpeaeneHHOCTH - C APYron.

3.2. TapaHTupoBaHHoe KoHctutyumen Poccuitickon ®Pegepauum npaBo Ha cygebHyl  3awmty
nogpasymeBaeT CO3[aHWe rocydapCTBOM HeobxoAuMbiX ycroBui Ana 3deKkTMBHOrO M CrnpaBeanvBoro
pa3bupartenbCcTBa gerna MMEHHO B cye NepBON MHCTaHUUK, rae noanexaT pa3peLleHnto BCe CyLLEeCTBEHHbIE Ans
onpegeneHns npaeB u 06s3aHHOCTENW CTOPOH BOMPOCHI. [OnylWeHHble Xe CyAOM MepBOW WHCTaHUUWM OLLIMOKM
OOJDKHBbI UCNPaBNATbLCA CyAOM BTOPOW MHCTaHUMWM B npoueaypax, Hambonee npubnmkeHHbIX K NPOU3BOACTBY B
cyne nepBou MHCTaHumK. [pn 9TOM, Kak criegyeT u3 NnpaBoBOW No3uuumn, copmMynmpoBaHHON KOHCTUTYLIMOHHBIM
Cypom Poccunckon ®Pepepaumm B [loctaHoBneHuv oT 17 Hosbps 2005 roga N 11-I1, npaBo Ha cnpaBeanveoe
pa3bupaTenbCTBO Aena B pa3yMHbIA CPOK HE3aBMCMMbIM U BecrnpucTpacTHbIM CyAOM MpeAnonaraeT Takke
OKOHYaTENbHOCTb U CTAabMUIbHOCTb CyAeOHbLIX aKkTOB, BCTYMMBLUMX B 3aKOHHYIO CUIY, U UX UCMOJSTHEHNE; UMEHHO
3Tum o6ycrnoBnMBaeTCs MEPEeHOC OCHOBHOrO OpeMeHu nepecmoTpa pelleHui cyaa NepBOM MHCTaHUMM Ha
06blYHblE (OpAnHapHble) cyaebHble MHCTaHUMM - anennsauMOHHY0 U KaCCaLMOHHYIO.

Mpom3BoaACTBO MO nNepecMoTpy BCTYMMBLUMX B 3aKOHHYIO cuily cyAebHbIX MOCTAHOBMEHW  Kak
AONOMHUTENbHBIN cnocob obecnevyeHns NPaBoOCYAHOCTM CyAebHbIX MOCTaHOBNEHUI NpeanonaraeT BO3MOXHOCTb
€ero MCMnonb30BaHUSA TOMbKO B Cly4ae, eCcnu 3avHTepecoBaHHbIM MUUOM Obinn mncuyepnaHbl Bce OOblYHbIE
(opavHapHble) cnocobbl obxanoBaHust cyaebHOro NOCTaHOBMNEHUST 4O €ro BCTYNNEHUs B 3akOHHYH0 cuny. OTkas
OT UCMOMb30BaHWUSA YyKasaHHbIX CMOCOOOB 3aMHTEPECOBAHHbIM NULOM [OMDKEH SBMATbCS, MO MHEHMIo
Esponevickoro Cyga no npaBam 4YenoBeka, npenatcTtBMeMm Ans obxanoBaHusi cyaebGHOro akta B mnopsake
Haasopa (nyHkTbl 28 - 30 MNMocTtaHoBneHus oT 2 Hosibpa 2006 roga "HentobuH npotus Poccumn™).

lMockonbKy npoBepka BCTYMMBLUMX B 3aKOHHYK CWUMy CyAebHbIX akToB O3HayaeT, Mo CyLllecTsy,
BO3MOXHOCTb MPEOAOSIEHMSI OKOHYATENbHOCTU 3TUX CyAebOHbIX aKkToB, 3akoHOo4aTeNb [AOIDKEH yCTaHaBnMBaTb
Takne UHCTUTYLMOHArbHbIE U NPOLLEAYPHbIE YCIIOBUS MX NEpecMoTpa B Nopsiake HaA3opa, KoTopble oTBevanu obl
TpeboBaHMAM npoleccyanbHoi 3EKTUBHOCTN, SKOHOMUM B UCMONb30BaHUM CPeacTB cyaebHon 3aluThl,
MPO3PaYHOCTU OCYLLUECTBIEHNS MPaBOCYAUsi, UCKMoYany 6bl BO3MOXHOCTb 3aTArMBaHWUs UM HeOHBOCHOBAHHOTO
BO306HOBNEHMA cygebHoro pasbupartenscrBa M Tem cambiM obecneyvmBanu Obl cnpaBeanuBoCTb cyaebHoro
peweHna n Bmecte C TeM - NpaBoOBYK onpeaeneHHOCTb, BKI4Yad npu3HaHue 3aKOHHOW CUnbl CyﬂeﬁHbIX
peLleHniA, UX HeonpoBepxumocTn (res judicata), 6e3 uero HegocTwkuM GanaHc nyO6nMMYHO-NPaBOBLIX W
4aCcTHOMPaBOBbIX MHTEPECOB.

4. Cratba 387 [ITIK Poccuiickon ®degepaumm npegnucbiBaeT, YTO OCHOBAHUSAMW AMs OTMEHbl UMK
n3MeHeHnss cyaebHbIX MOCTAHOBMEHMN HUXECTOSLMUX CYAOB B MOpsAKe Hag3opa SBNSAOTCA CYLLECTBEHHble
HapylweHMss HOpM MaTepuanbHOro unuM npoueccyansHoro npaea. Mcnonb3oBaHve denepansbHbiM
3akoHodaTenem B [aHHOM Criyyae TakoW OLEeHOYHOW XapaKTepUCTUKM, KaK CyLLeCTBEHHOCTb HapylleHus,
obycrnoBneHo TeMm, 4YTO pas3Hoobpasve O0OCToATENbCTB, MNOATBEPXKOAKLWNX HaNMine COOTBETCTBYHOLLMX
OCHOBaHW, [fgernaeT HEeBO3MOXHbIM YCTaHOBIIEHME WX MepevyHss B 3aKoHe M camMo Mo cebe He Moxer
pacLeHuBaTbCA Kak HegonycTMMOe: MpPedoCTaBfeHue Ccyay HaA30pHOM WMHCTaHUMWM onpeaeneHHon csoboapl
YCMOTPEHUA MNpU peLleHUn Bompoca O HanuMyum unum OTCYTCTBUM OCHOBAHMMA ANS OTMEHbl UMW U3MEHEHUS
cyaebHbIX NOCTaHOBMNEHUI B NOPsSiAKe HaA3opa - NpY YCNOBUKU eANMHO0Bpa3HOro TONKOBaHWS YKa3aHHOM HOPMbI B
npoLiecce NpaBonpuUMEHEHUS - He MPOTMBOPEUUT NPUHLIMMY OOCTYMHOCTM NPaBOCYAUst U OTBEYaeT ponu, MecTy 1
NONMHOMOYMAM CyAa Kak He3aBMCUMOro opraHa npaBocyaus.

B cootBeTcTBUM CO CnoxuBlienCs CyAebGHOW NPaKTUKOM CYLLECTBEHHOCTb HapyLleHUs HOPM
npoLieccyanbHOro npaea ¢y Haa30pHOW MHCTaHUMK yCTaHaBnueaeT no npasunam cratbun 364 MK Poccuiickon
depnepaumm; HapylwleHMe HOpM MaTepuanbHOro npasa ycTaHaBnuBaeTcs UM no npasunam cratbu 363 [TIK
Poccuinckon ®enepauun, npuyem CyLeCTBEHHOCTb 3TUX HapyLUEHUA OLEHMBAETCHA M MPU3HAETCA C Yy4eTOM
KOHKPETHbIX 0BCTOSATENBCTB Aena M 3HAYUMOCTU MOCNEACTBMI HapPYLWIEHUA ANS nvua, B OTHOLUEHUW KOTOPOro
OHW pgonyuieHbl (nyHKTbl 24 n 25 lNocTtaHoBneHus NneHyma BepxosHoro Cyga Poccuiickon ®epepauum ot 20
aHBapsa 2003 roga N 2 "O HekoTOpbIX BOMPOCax, BO3HMKLLUX B CBA3U C MPUHATUEM W BBEAEHWEM B OeNCTBuE
"paxkgaHckoro npoueccyansHoro koaekca Poccunckon ®enepauun”).

Mo cmbicny ctatbn 387 ITIK Poccuiickonn ®egepaumm BO B3aMMOCBA3M C MOMOXeHMsAMU KoHBeHUMU O
3aWmTe npaB YerioBeka W OCHOBHbIX €BOGO4 M C y4yeToM npaBoBbiX no3uumi KoHctutyumoHHoro Cyga
Poccuinckon Cbep,epau,mm, CylWleCTBEHHbIM HapyLleHnem, ABnArLnmMmca ocCHoBaHnemM ana oTMeHbl Unn NSMeHeHuA
cynebHbIX MOCTaHOBMEHUA B nopsake Hagl3opa, MoOXeT ObiTb NPU3HAHO He BCSAKOE M3 YuUcna yKasaHHbIX B
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cratbax 363 u 364 MK Poccuiickon ®egepauumn HapyLeHUn HOPM MaTepuanbHOro 1M npoLeccyanbHoro npaea.
Ero CyLLEeCTBEHHOCTb B Ka4eCTBe OCHOBaHUA ANA OTMEHbI Unn NsSMeHeHuA cy,qe6Horo NOCTaHOBIIEHNA B NopAgke
Haa3opa OOoJKHa oueHmBaTbCA C  Yy4YeToM npupoAdbl, npeaHa3HadYeHua u uene|7| MMEHHO Haa30pHOoro
npon3BoacTBa.

OcHoBaHus AN OTMEHbl WM W3MEHEHWS BCTYMMBLUMX B 3aKOHHYIO CuMy CyaebHbIX MOCTaHOBMEHWN
OOMKHbI OTBeYaTb KOHCTUTYLMOHHO 3HaYMMbiM LENsM U B COOTBETCTBMM C MPUHLMNOM COPasMEpHOCTU He
HapywaTb banaHc cnpaBeanMBOCTM CyaebHOro peLleHnst n ero ctabunbHocTu. Mockoneky nepecMmoTp cyaebHbIX
NMOCTaHOBMEHUA B MNOpsAKke Haasopa BbICTYMaeT B KavyecTBE [OOMOSHUTENbHOW rapaHTMM peanu3aumm
KOHCTUTYLMOHHOIO MnpaBa Ha cyaebHyto 3awmTty n obecneyeHus nNpaBOCyOHOCTU CyAeOHbIX pelleHun, Korga
ncuyepnaHbl BCe CPeACcTBa 3almThbl B CyAax 06LLen IopucaukLum nepBor 1 BTOPON UHCTaHLMIN, OCHOBaHWSA Takoro
nepecMoTpa He OOMXHbl OTKpblBaTb BO3MOXHOCTb HaA30pPHOro NPOM3BOACTBA fUWb C LIEMbi UCMpaBneHns
cyaebHbIX OoWKnBoK, nognexawux ycrpaHeHuto B 06bldHbIX (OpAMHapHbLIX) cygebHbIX npoueaypax MpoBeEpKU
cyaebHbIX NOCTaHOBIEHWI, HE BCTYNMBLLMX B 3aKOHHYIO CUITY.

OTmeHa 11 nameHeHme cyaebHOro NoCTaHOBMNEHMS B MOPSAAKE HaA30pa JOMNYCTUMbI NWLb B CIlydae, ecrnm
B pesyrnbTaTe cynebHOn ownbKkn, MMeBLLIE MECTO B Xo4e MpeLllecTBYOLEro pa3buparenscTea n NoBNusBLLEN
Ha UCXOA4 Aena, CyLeCTBEHHO HapylleHbl npaBa M CBOOOAbLI YenoBeka W rpaxgaHwHa, rnpaBa W 3aKOHHble
WHTEpPEChl HEOrPaHMYEHHOIO YMcna nuu, UHble 3alnLLaeMble 3aKOHOM Ny6nnyHble nHTepecbl. OcHoBaHWEM ANg
OTMEHbI UNN U3MEHEHMST CyaebHOro NOCTaHOBMEHUS] HUXKECTOSILLIENO cyfa He MOXeT ObiTb eQUHCTBEHHO Apyras
TOYKa 3peHUs cyaa HaO30pPHOWM MHCTaHUMM Ha TO, Kak AOMKHO Obino ObiTh pa3spelleHo geno. Kak HeogHoOKpaTHO
ykasbiBan Eponevickun Cyg no npaBam 4enoBeka B MOCTAaHOBMEHUSX, KacaloLMXCA NPOU3BOACTBA B MOPSAAKE
Hag3opa no rpaxagaHckum genam B Poccuiickon ®epepauun, npuHumn res judicata npegnonaraeTt, YTo HM ogHa
N3 CTOPOH He MOXET TpeboBaTb NepecMoTpa OKOHYATENBHOIO M BCTYMUBLLETO B 3aKOHHYIO CUIy MOCTaHOBIEHUS
TONMBbKO B LENAX MNpOBeAEeHUA MNOBTOPHOMO CRyLaHWs W MOflydeHMsl HOBOro MOCTaHOBMEHWS; OfHA NULb
BO3MOXHOCTb Hannuus AByX TOYEK 3pEHUS Mo OQHOMY U TOMY Ke BOMPOCY HE MOXET SBNATbCA OCHOBaHWEM AN
nepecMoTpa (NyHKT 52 MocTtaHoBneHus ot 24 uiona 2003 roga no geny "Psbbix npotue Poccuun™). NHo nogxon
npvBoAann Obl K HeCOpasMepPHOMY OrpaHMYEHMIO MPUHLMMNA NPaBOBOWN ONPeAeneHHOCTY.

5. Cnaea 41 ITIK Poccunckon ®egepaummn, perynupytoLlas NpoM3BOACTBO B CyAe HaA30PHOW MHCTaHLMM,
npegycmatpuBaeT B cratbax 381 - 383 npepBapuTenbHOe pacCMOTPEHWE HaO30pPHbIX Xanob (npefctaBneHun)
cyaben. Ha aTom aTane Haa30pHOro NpoM3BOACTBA, NPeAcTaBnsowem cobo npoueaypy gonycka (punstpaumm)
HaJ30pHbIX Xanob (npeacTtaBneHuin), pelwaeTcd BONpOC O nepefadve gena B Cy4d HAO30PHOW WMHCTaHUWMWM ANs
paccMOTPEHUS MO CYLLECTBY.

BBegeHne paHHOM npeaBapuTENbHOW MNpoUEeaypbl, Ha KOTOPYK He pacrnpoCTPaHsloTCs HeKoTopble
obsi3aTenbHble AN MHbIX cyaebHbIX npoueayp npoueccyarnbHble npaBuna - 06 U3BeLLEHUN U BbI3OBE CTOPOH, O
npoBeaeHun cyaebHoro 3acefaHus v gp., obycnoBneHo uenbio obecneuntb GanaHc nyGRAMYHOro M YacTHOro
WHTEPECOB, He OOMNyCTUTb MpeBpalleHMe cyda HaA30pHOM WHCTaAHUUKM B OObIYHYK (OpOMHApHYH) CyaeOHyto
WHCTaHLMIO U UCKIMYUTL SIBHO HEOOOCHOBaHHblE ODpalLEeHNs, YTO KOPPECTOHAMPYET NpeLefeHTHON MpakTuke
EBponetrickoro Cyaa no npaeBam 4ernoBeka, NPpU3HaloLLEero BO3MOXHOCTb OrpaHMyeHns npaea Ha A4OoCTyn K cyay, B
YaCTHOCTU B CBSA3W C onpefeneHVemM npuemnemMocTy >xamnobbl, HO NpW YCMoBMKM, YTO ITO NpaBo He Oyaet
OrpaHMYEHO TakMM oOpa3oM WNM OO TakoW CTeneHu, YToObl okasanacb 3aTPOHYTOW cama ero CyLUHOCTb;
OONYyCTUMble OrpaHUYeHUs1 OaHHOro npaBa [OSHKHbl MMETb 3aKOHHYH LUefb, a MeXay MWCnonb3yemMbiMu
cpefacTBaMu U NOCTaBMEHHON LIENbIO AOMKHA CYLLECTBOBATb pa3yMHasi COpasMePHOCTb.

Camo no cebe BBedeHWe npedBapuUTENbHOM npoueaypbl  PacCMOTPEHUSI HaA30PHbIX  Kanob
(npegcTaBneHnit), B pamMmkax KOTOPOW onpefensitoTcs NpaBoBble OCHOBAHUS AN AanbHeENLero OBMXEHUS aena
(nctpeboBaHus gena, nepedayn ero Ansg pacCMOTPEHMS MO CYLLECTBY B Cy[ HaA30PHOW WMHCTaHLMKU) UCXO4sA U3
[OBOAOB, WM3MNOXEHHbIX B Xanobe (MpeacTtaBrneHuMun), U copoepxaHus obxanyembiX cyaebHbIX NMOCTaHOBMEHWMN
(matepmnanoB wuctpeboBaHHOrO fdena), oOTBevYaeT MpaBOBOW MNpuMpoge W MNpeaHa3HayYeHUo Hag30pHOro
NPOM3BOACTBA M HE MOXET pacLeHMBaTbCA Kak He COBMECTUMOE C NPaBOM KaXKAoro Ha cyaebHyto 3alumTy u Ha
cnpaBegnueBoe cyaebHoe pa3bupaTenbCTBO, MPUM TOM YTO MPW PacCMOTPEHUM Aena no CywecTBy CyaoM
HaA30PHOW MHCTaHUUM B OTHOLUEHMU CTOPOH W MHbIX y4acTBYKOLWMX B HEM nuy obecneymBaeTcsa cobnogeHve
OCHOBHbIX NpoueccyanbHbIX MPUHUMNOB 1 rapaHTuin. Kpome Toro, no cmeicny craten 381 - 383 MK Poccunckon
depepaummn, BO BCAKOM Criyyae - Kak Mpu peLleHMM BOmpoca O HanuuMu UnmM OTCYTCTBUM OCHOBaHWA ONS
nctpeboBaHusa gena, Tak U Npu peLleHnn Bonpoca O Hanmyum unm oTCyTCTBUM OCHOBaHWI ANd nepegayun gena B
CyO HaA30pHOW MHCTaHUUW ANg pacCMOTPEHMSsT NO CyWecTBY - HeobxoouMMO BblHECEHME MOTMBUPOBAHHOTO
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onpeneneHus.

YcTaHOBNEHNE UHOW NpeaBapuTernbHOM NpoLeaypbl pacCMOTPEHMS HAO30PHbIX Xanob (npeacTtaBneHun) -
Cc npoBedeHneM cyaebHoro 3acefaHusi, obecneyvyeHMem MpPUCYTCTBUS  1WL, YyyacTBylWMX B Jene,
3acnylmnBaHWEM MX JOBOLOB M BO3PaXKEHWI - MPUBENO Obl K CyLLIECTBEHHOMY YBENIMYEHUIO CPOKA NMPOXOXKOEHUS
Xanob (npeactaBneHWin) Ha 3TOM STane MX MPOBEPKWU, LENb0 KOTOPOro SBMSIETCS NULWb WUCKIIOYEHUE SIBHO
HeobOCHOBaHHbIX 06paLLeHnii U3 cdepbl PaCCMOTPEHUsI CyAOM Haf30pHOM MHCTaHUuK. BmecTe ¢ Tem, ucxogs mns
KOHCTUTYLIMOHHOrO TpeboBaHNs paBeHCTBa B NpaBe Ha cyAebHyto 3awmuTy 1 ¢ y4eToM npaBa He obpallaBLUmMXCs
C Hap3opHoW >xanobow (NpepctaBrneHMeMm) nuL NPaBOMEPHO Monaratb, YTO BCTYMMBLUEE B 3aKOHHYK CUMyY
cynebHoe nocTaHoBReHWe AecTBYeT, OOIMKHO obecneunBaTtbesi 0653aTeNbHOE M3BELLEHME YKasaHHbIX vy, 06
o6>kanoBaHuMM cyaebHOro NOCTaHOBMEHUS U O Nepefave Aena Ans PacCMOTPEHUS B CyA HaA30PHOW UHCTaHLMK
no cywecTsy (4acTb nepBas cratbu 385 MK Poccuickon depepaumn).

MonoxeHnss yacten BTopon M TpeTben ctatbh 381 m 4vactm BTOpon crtatbu 382 [TIK Poccunckon
depepaumun, npegycMmaTpuBalolimMe NpeaBapuUTeNnbHOE PacCMOTPEHUE HAA30pHOW xanobbl (MpeacTaBreHus )
cyaben egUHONUYHO, BO B3aMMOCBSA3UN C YacTbio nepBou cratbu 376, YacTblo BTOpon cratbu 378, ctatbamu 379
n 387 pnaHHoro Kogekca He npeanonaratoT BO3MOXHOCTb NMPUHATUS UM MPOU3BOSIbHBIX PELUEHUI, - Cyabs 0b6s3aH
npoaHanmanpoBaTtb obxanyemble cynebHble MOCTaHOBIEHNS U U3NOXEHHbIE B Xanobe (NnpeacraBneHnn) 0osoapl
O [JONyLUEHHbIX HapyLUeHUAX 3akoHa M BO BCSKOM criydae mctpeboBaTb [eno, eCniv Ha OCHOBE U3y4eHus
npeacTaBrneHHbIX MatepuarnoB Yy HEro BO3HMKIIN COMHEHUS B MPaBOMEPHOCTU BbIHECEHHOrO peLleHusi, a Mo
pesynbTataM pacCMOTPEHUS UCTpeOOBaHHOrO Aena, ecrnv OH noraraeT, YTO MMEeKT MEeCTO NPedyCMOTPEHHbIE
3aKOHOM OCHOBaHWs A1 OTMEHbI UM M3MEHeHUs obxanyemoro cyaebHoro akta B nopsigke Hag3opa, - nepejarb
[Aeno Onis paccMOTPEHMS MO CYLLECTBY B Cyf Ha430PHOW MHCTAHLMW.

EanHonuyHoe paccMoTpeHve cyabell Hags3opHow »xanobbl (NpefctaBneHust), UcTpeboBaHHOrO gena He
NPOTMBOPEYUT KOHCTUTYLMOHHBIM MPUHLMMNAM NpaBoOCyansi, HE OrpaHMYMBaET U He HapyLllaeT KOHCTUTYLIMOHHOE
npaBo Ha cyaebHyto 3awmTy, TeM Goree 4YTo, kKak HeogHOKpaTHO ykasbiBan KoHCTUTYUMOHHBIN Cya Poccuiickoi
depepaumm, Ha craguu npenBapuTENIbHONO PacCMOTPEHUsT Cydbel HaA30pHbIX Xanob (npeacTtaBneHun)
kakoe-nmbo HOBOE peLleHune, No-HOBOMY OnpeaernsioLlee npasa n 0653aHHOCTM CTOPOH, HE BBIHOCUTCSI.

BmecTe ¢ Tem He wucknodaeTca npaBo denepanbHOro 3akoHopaTens NpefycMOTpeTb KomnernanbHbIn
nopsigoK pacCMOTPEHUS BOMPOCA O HANU4Mu OCHOBaHWI ONs nepejayn Aena B ¢y Hag30pHOW MHCTaHUUWM Ans
pacCMOTPEHMST MO CYLIECTBY, Kak 3TO 3akpenneHo B ApOuTpaHOM MpoueccyanbHOM kogekce Poccuickon
®epepaumm (4actb 1 cratbu 299).

6. B cooTBeTcTBUMM C 4YacTbiko wecton ctatbm 381 m vactbio BTOpon cratbum 383 [TIK Poccuinckon
depepaummn npegcenatenb BEPXOBHOrO cyga pecnybrnuvky, KpaeBoro, obnacTHOro wnv paBHOro emy cyaa,
Mpeacepatenb BepxoBHoro Cypa Poccuiickon ®epepaumn, 3amectutens [Npencepatens BepxosHoro Cyaa
Poccuiickon ®epepauun BnpaBe He CornacuTbCAa € onpeaeneHnem cyabn o6 otkase B uctpeboBaHun gena vmnm
06 oTkase B nepefadve gena Ans pacCMOTPEHMS MO CYLeCTBY B CyA4 HAA30pPHOW MHCTaHUMM U BbIHECTU CBOE
onpepernenne - kak 06 uctpeboBaHMM gena, Tak U O ero nepegade AN pPacCMOTPEHWUst MO CYLLECTBY B Cy.
HaA30pPHOM MHCTaHLMW.

Mo cMbICny HasBaHHbLIX 3aKOHOMOMOXEHUW BO B3aMMOCBSA3M C WHbIMU nonoxeHusmu rnasbl 41 TTIK
Poccuiickon  ®epepaummn, ykasaHHOE npaBoMouyMe MoxeT ObiTb peanns3oBaHO TOMBKO MpUM  Hanuuum
COOTBETCTBYlOLLEro obpalleHns nuua, nogaBaBLLEr0 HAaA30PHYHO Xanoby (npeacTtasneHve). Takoe obpalleHue
MOXET paccMaTpMBaTbCs Kak obxanoBaHue BbIHECEHHOIO CyAbeln OnpeaeneHunsi, ABNSsCb, N0 CyTW, OTAENbHbLIM
3TanoMm NpPou3BOACTBa B cye HaA30pHOW MHCTaHUMK, 1 AOMNYCTUMO TOMbKO B Mpefenax cpoka, yCTaHOBMNEHHOro
yacTbto BTOpon ctatbu 376 [TIK Poccunckon ®epepaumn. lNpenceparens BEPXOBHOMO cyda pecnybrnuvkuy,
KpaeBoro, obnactHoro unu pasHoro emy cypa, lNpegcenatens BepxosHoro Cypa Poccuiickon degepauunn,
samectutens [lpeacepatena BepxosHoro Cypa Poccuiickon ®egepauum B criyqyae obpalleHus K HUM
3aUHTEPECOBaHHOIO Nuua NPUHUMAalOT peLleHne B TakOW Xe npouenype, B Te€ e CPOKM M MCXoOsd U3 TeX xe
OCHOBaHWiA, KOTOpble NpeaycMoTpeHbl paxaaHcknum npoueccyanbHbiM kogekcoMm Poccuiickon denepaumm ans
peLleHns paccMaTpyBaloLLMM HAA30PHYH0 xanoby (MpeacraBneHune) cyaben Bonpocos 06 nctpebosaHum gena u
0 nepefjaye gena Ans paccMOTPeHWs MO CyLWecTBYy B Cyd HaA30pPHOWM WMHCTAHUWMW, NOCKOMbKY B MPOTUBHOM
cnyyae nMmena 6bl MeCTO He yperynmpoBaHHas 3akOHOM NpoueccyanbHas 4eATenbHOCTb.

BmecTe ¢ Tem o6pau.|,eHV|e K YKa3aHHbIM OOJMKHOCTHbIM JLaM MNnocrie BbIHECEHUA Cyﬂ,beﬁ onpepgeneHunsa 06
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oTKka3e B ucTpeboBaHMM dena wnu o6 OTkase B nepepaye fena B CyA HAA30PHOW MHCTaAHUMM He MOXeT
cumTaTbCs 00s3aTenbHbIM YCrOBMEM [ANs  AanbHeiwero obxanoBaHusi cyaeGHbIX MOCTaHOBMEHWA B
BbILLECTOSILLYIO HaA30pHYH MHCTaHUM. MiHoe nosrekno 6bl 6e30cHOBaTenbHOe yBENMYEHUE Yucna Haa3opHbIX
WHCTaHUMN U He COOTBETCTBOBArNo Obl NPMHLMMY MPaBOBOW OMPeAEerneHHOCTU U npeaHa3Ha4YeHnto HaA30pHOro
NpOM3BOACTBA KaK AOMNOSHUTENBHOrO cpeacTBa obecrneveHmst NpaBoCcyAHOCTU CyAebHbIX NOCTaHOBMEHMWIA.

7. Cratba 377 ITIK Poccwuiickon ®egepauun npegycMmatpuBaeT BO3MOXHOCTb MOA4AYM HaA30pHbIX Xanob
(npeacTtaeneHvit) B Tpu cyAebHble MHCTaHUMM - B MNpe3nguymMm BEepXOBHOro cyga pecnybnuku, Kpaesoro,
obnactHoro wnu paBHoro um cyga, B CypebHyto komnmernto no rpaxgaHckum pgenam BepxoBHoro Cypaa
Poccuiickon ®epepauun nnn BoeHHyto konnernto BepxosHoro Cyaa Poccuiickon ®epepauun n B MNpesngnym
BepxosHoro Cyna Poccuiickon ®egepaunn.

YcTaHOBMnEeHHble AaHHOW cTaTbel MOACYAHOCTb M MOPSAOK Nodadn HaA30pHbIX Xanob (npedcTtaBneHui)
pasnuyalTcs B 3aBMCMMOCTM OT TOrO, KakoW Cyd paccmaTpuBan Aeno no nepBoM WHCTaHumu. Tak,
NPUMEHUTENBHO K CyAeOHbIM MpuKkasaM, peLUeHUsIM W OonpederieHusM MUPOBbLIX Cyaer U anennsuMoHHbIM
peLLEHVAM M ONPeAeneHnsM parioHHbIX CyOOB B KayecTBE Cyaa HaA30pHOW MHCTaHUMM BbICTyNaeT npe3vnguym
BEPXOBHOIO cyga pecnyonuku, kpaeBoro, o6rmacTHOro MnmM paBHOMO UM cyga (OyHKT 1 4acTtm BTOpOW); ero
NMOCTaHOBMEHME, B CBOK OYepedb, MoXeT ObiTb 06XanoBaHO 3auMHTepecoBaHHbIMM nuuamu B CypebHyto
Konnernto no rpaxagaHckum genam BepxosHoro Cypa Poccuiickon depepauumn (OyHKT 3 4actv BTOpon), a
onpefeneHune, NpuHAToe eto, - B MNpesnamym BepxosHoro Cyaa Poccunckon ®enepauumn npy ycnoBum, YTo Takoe
onpeferneHne HapyLllaeT e4MHCTBO CyAeOHOM NpakTUKM (OYHKT 5 4acTu BTOPOW M YacTb TpeTbs).

Mo cmbicny nyHkTa 3 Yactm BTopon cratbu 377 ITIK Poccuiickon ®enepaumm BO B3aMMOCBA3N C UHBIMU
NoNnoXeHnssMn AOaHHOW CcTatbu, obpalleHne C Hag3opHowm kanobow (npenctaBneHnem) Ha cynebHble
MOCTaHOBMEHUSI NO Aernam, NOACYAHbIM MUPOBbLIM cyabaMm, B CyaebHyto Konnervio Mo rpakgaHckMm gernam
BepxosHoro Cyna Poccuiickon ®egepauum gonyckaeTcsl TOMbKO B TEX Crydasx, koraa geno 6bino paccMoTpeHo
B Ha[30pHOM MOpsiAke Mpe3nanymoM BEPXOBHOIO cyda pecnybnuku, KpaeBoro, 06nacTHOro UnmM paBHOMO UM
cyda Mo CyuwlecTBy; B Clnydae >xe OTkasa CydbW BEPXOBHOIO cyga pecnybnuvku, kpaeBoro, obnactHoro wnm
paBHOro UM cyga B uctpeboBaHuu gena nubo oTkasa B nepepade gena Ansi pacCMOTPEHUsI MO CYLLECTBY B
npesvamym 3TOr0 Ccyda W nNoaTBEPXKAEHWST MPaBOMEPHOCTM TaKoro oOTkasa npegcefjarteneMm  cyaa
3aUHTEPECOBAHHOE MU0 HEe UMEET BO3MOXHOCTU 0bpaTuTbCst C karnobon (npeacTaBreHWeMm) Ha npukasbl,
peLLEHNS U ONpPeAeneHnss MUPOBbLIX Cydel M anennsuMoHHble peLUeHWUst U OnpefdeneHus panoHHbIX CyOoB B
crnegyowmne Hag3opHble WUHCTaHUuKM, a umeHHo B CyaebHyto konmervio no rpaxgaHckum gernam BepxoBHoOro
Cyna Poccuinckon ®enepaunm n 3atem - B [Npesnagnym BepxosHoro Cyaa Poccuiickon ®egepauun.

Takum 06pa3om, BO3MOXHOCTU HaA30pHOro 0GXKanoBaHUs cyAebHbIX MOCTaHOBMEHUA MUPOBLIX cydei u
cyda anennsAuMoHHOM WHCTaHUMWM - B OTMYME OT BCEX APYrux CyAebHbIX MOCTAaHOBMEHWN, BCTYMUBLUMX B
3aKOHHYIO CUJTY, - OFpaHUYEHbl U 3aBUCAT OT Pe3ynbTaToB PacCMOTPEHUS Kanobbl (NpedacTaBrieHns) B NepBon
Ha[30pHOW MHCTaHUMWU - Mpe3naMyme BEepXOBHOMo cyda pecnyGrnuku, KpaeBoro, o6racTHOro MM paBHOMO UM
cyna.

YkasaHHas guddepeHunaums cBsidaHa co cneumdukon Oern, KOTopble 3aKOH OTHOCUT K MOACYAHOCTU
MUpPOBbIX cyden. ®PegepanbHbIi 3akoHOZATENb - WUCXOAA M3 CBOUX [AOWCKPELMOHHBIX MOMIHOMOYMA MO
onpegeneHnto cnocoboB u npouenyp cygebHowm 3awmtbl, obecneveHuto 3PEKTUBHOCTM nNpaBoCcyaus,
PYKOBOACTBYSICb MPUHLMNAMW MPOLIECCyanbHON 3KOHOMUM M CTabUNbHOCTU cyaebHbIX pelleHui, - BrpaBe
YCTAHOBUTb TaKOW MOPSAOK MPOBEPKM 3aKOHHOCTM M OBOCHOBAHHOCTU CyAebHbIX MOCTAHOBMEHWW, KOTOPbIN
yuuTbiBan ©Obl OCODEHHOCTM paccMaTpyMBaEMbIX MUPOBLIMU CyObSIMW TpaXOaHCKUX [gefl, B 4aCTHOCTM TO
06CTOATENBLCTBO, YTO K MX NOACYLHOCTU OTHOCATCS Aera, MEHee 3Ha4YMMbIE MO XapakTepy TpeboBaHWiA U LieHe
ncka, YeMm rpaxgaHckve gena, noAcyAdHble MHbIM cyAam nepBon MHcTaHumu (Onpepenenve KOHCTUTYLMOHHOMO
Cyana Poccuinckon ®egepaumm ot 15 mas 2002 roga N 110-0).

Takoe cyXeHue BO3MOXHOCTEN HaA30pHOro obkamnoBaHWsi cynebHbIX MOCTaHOBNEHUA MUPOBbLIX Cyaew
KOMMEHCUPYETCA HanuMyMem anennsuMoHHOrO nopsidka WX nepecMoTpa, oTBevaeT uenam obecneyeHns
COpPa3MepHOCTM 3alluliaeMblX NpaB W MnpoueccyanbHbIX W3AepXek, B TOM 4YMChe 3aTpaT Ha OpraHu3auumio
Ha430pHOro NPoOM3BOACTBA, NO3BONISIET U3bexaTb Ype3aMepHon neperpyxeHHocTn BepxosHoro Cyaa Poccuiickon
depepaumn genamm MeHblUE 3HAYMMOCTU U - C y4eTOM TOro, YTO Ha defepanbHOM 3akoHodaTene NexuT
006513aHHOCTb, OCYLLECTBNSASi NPAaBOBOE perynupoBaHue, crnefoBaTb coumanbHO 06OCHOBaHHBLIM KPUTEPUSIM, MO
KOTOpbIM [O0SKHa OnpefensaTbcd NOACYAHOCTb [fen, - He MOXET paccMaTpvBaTbCA Kak HegonycTtumoe W
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

HapylualoLee KOHCTUTYUMOHHOe TpeboBaHMe O paBeHCTBE BCex nepen 3akoHOM M cyaoM. Kpome Toro, He
ucknoyaeTcs B Uenax obecneyeHunss eguHcTBa cygebHOM MpaKTMKM M 3aKOHHOCTM nepecmoTp cyaebHbix
NocTaHOBMEHU No Aenam, NoACYAHbIM MUPOBOMY cyabe, B nopsake ctatbu 389 MK Poccuiickon ®eaepauunn.

MonoxeHus cratbu 23 ITIK Poccuiickon ®epepaumu, ycTaHaBnMBalLWENn KaTeropum rpaxgaHckux aen,
KOTOpble MMPOBOM Cydbs paccMaTpMBaeT B KayecTBe Cyda MepBOM MHCTaHUMW, Kak He ochapuBaemble
3aaBUTENSIMU, HE ABNAOTCA npegMeToM paccmoTpenusa KoHctutyumoHHoro Cypa Poccuiickon depepaumm no
HacTosweMy geny, u, cnegosatensHo, KoHcTuTyumoHHbin Cya Poccuinckon ®egepaumu He Bnpase nNpoBepsiTb
060CHOBaAHHOCTb OTHECEHMS TEX UITN UHBIX TPaXXOaHCKUX Aen K NOACYAHOCTM MUPOBbLIX CyaeN.

8. Cratbs 389 [TIK Poccuinckon degepaumn, npegycmatpuBatollass npaBomouve [lpegceparens
BepxosHoro Cyaa Poccuiickon ®epepaumm nnun 3amectutens lNpencepnatena BepxoHoro Cypa Poccuiickon
depepaumm BHecTu B Npesngmym BepxosHoro Cyaa Poccuiickon ®egepaumm MOTMBUPOBAHHOE NpeacTaBneHne
0 nepecmoTpe cyaebHbIX NOCTaHOBMEHUA B Mnopsiake Hags3opa B Lensdx obecnedeHuns eaumHcTBa cynebHon
NpaKkTUKN N 3aKOHHOCTW, BBOAMT ocobyto mpouenypy UHULMUPOBaHUSA nepecMoTpa cyaebHbIX NOCTaHOBMNEHUN B
nopsigke Hagsopa [OOMOMHUTENbHO K CyLLEecTBylLWeMy oblemy perynupoBaHuiO  npeaBapuTenbHOro
Npon3BOACTBa B HAA30PHOW MHCTaHLMK, ycTaHoBreHHoro ctatbsamu 381 - 383 gaHHoro Kogekca. Ota npoueaypa
npegHasHadeHa MCKNIoYMTENbHO AN cryyaeB, korga 6e3 ycTpaHeHus AOMyLEHHbIX HUKECTOALWMMN Cydamu
CYLLLECTBEHHbIX HapyLleHWn HOPM MaTepuanbHOro WNM npoueccyanbHOro npasa HEBO3MOXHO obecneveHune
BEPXOBEHCTBA M €eauHOOOpa3HOro MNPUMMEHEHUs 3akoHa B COOTBETCTBUMM C TpeboBaHuamM KoHcTuTyumm
Poccuiickon ®egepaummn, B Tom vncne ee ctaten 15, 19, 120 n 126.

B TO e Bpems BHeceHWeM YKas3aHHbIMW OOIDKHOCTHbIMM nuuamy BepxosHoro Cypa Poccuinckon
denepaummn npeacrTasneHnin 0 NepecMoTpe BCTYNUBLUMX B 3aKOHHYIO cuny cyaebHbIX NOCTaHOBNEHWI B NOpsake
Hag3opa 3aTparuBaloTCA MpaBa ful, Yy4yacTBYWOLWUX B [Jere, Kak OHW onpefeneHbl 3TMMK cyaebHbIMK
nocTtaHoBreHnsiMU. Mexay TeM U3 KOHCTUTYLMOHHBIX MPUHLUUMOB COCTA3aTENbHOCTU U PABHOMPaBUSI CTOPOH U
CBSI3@aHHOrO C HMMM NPUHLMNA OUCMO3UTUBHOCTM CriedyeT, YTO NpoLecCcyalibHble OTHOLUEHUS B FPaXK4aHCKOM
CydONMpon3BOACTBE BO3HMKAKOT, MW3MEHSTCA W MpeKpawlalwTca [MaBHbiM 006pasoM No  uMHMUuaTvBe
HenocpeAcTBEHHbIX YYaCTHMKOB CMOPHOIMO MaTepuanbHOr0 MNPaBOOTHOLLIEHWUS, WUMEKLWMX BO3MOXHOCTb C
MOMOLLBID Cyda pacnopsXaTbCd CBOUMMU MNpoueccyarnbHbiMM MpaBamMu, a Takke CrOPHbIM MaTepuarnbHbIM
npasoMm. lMpn 3aTOM NpegnonaraeTcd Takoe MOCTPOEHWEe CyOonpou3BOACTBa, MPU KOTOPOM (OYHKUMS cyda Mo
paspeLleHnto Aena oTAaeneHa ot yHKUMIA CropsLLmMX nepes CyAOM CTOPOH: OCYLLECTBIIASA NpaBOCyaMNe Kak CBO
UCKNunTENbHYD dyHKUMo (cTatbs 118, yacte 1, KoHctutyuum Poccuiickon ®depepauun), cyn ob6sa3aH
obecneunBaTe crnpaBeanvMBoe W OGecnpucTpacTHOe paspelleHue cropa, NpegocTaBrnssd CTOpOHaM paBHble
BO3MOXHOCTU Of11 OTCTaMBaHWS CBOMX MO3MLUA, U MOTOMY HE MOXET npuMHUMaTb Ha cebsa BbINOMHEHUEe uX
npoueccyanbHblX yHKUMIA (MocTtaHoBneHns KoHcTutyumoHHoro Cyaa Poccuiickon ®epepaumm ot 14 despans
2002 ropa N 4-[1 no geny o npoBepke KOHCTUTYUMOHHOCTU cTatbun 140 MK PCOCP 1 ot 28 Hoabpsa 1996 roga N
19-I1 no geny o nposepke KOHCTUTYUMOHHOCTK cTatbu 418 YK PCOCP, Onpeneneduve ot 13 utoHa 2002 roga N
166-0). Takoh nogxod Hawen OTpaXeHMe U B HOCAWMX pekoMeHAaTenbHbi xapaktep [pouenypax
3(pPEKTUBHOIO OCYLLECTBIIEHNS OCHOBHbIX MPWHLMIMOB HE3aBUCUMOCTU CyAeOHbIX OpraHoB (MpuHATbI 24 Mas
1989 rogpa 3koHomudeckum un CoumanbHbiM CoBetom OOH, pesonioums 1989/60), cormacHo KOTOpbIM, B
YaCTHOCTW, HU OT OOHOrO CyAbW Hemnb3s TpeboBaTb BbINOMHEHNS DYHKLMIN, HE COBMECTUMbIX C €0 HE3aBUCUMbIM
cTaTyCcoM.

CnepoBatenbHo, [lpeacepatens BepxoBHoro Cypa Poccunckon ®epepaumm wnu  3amectuTenb
Mpeacepatensa BepxosHoro Cyaa Poccuiickon ®enepaunm, 6yayum cyabsimmn, He MOryT BHOCUTL NpeacTaBneHns
0 nepecmoTpe cyaebHbIX MOCTaHOBNEHU B MOpsiAke Hag3opa no cobCTBeHHoM MHuuunaTtuee. NHoe npuBoanno
Obl K WCKaXXEHU0 MNPUpPOAbl MNpaBoCyausi, MNPUHUMMNA COCTA3ATENbHOCTU W paBHOMPaBWUs CTOPOH Npw
ocyllecTBneHmMn cygonpoussoactsa (cratbd 123, vactb 3, KoHctutyuum Poccuiickon ®epepauun), a Takke
KOHKPETU3MPYHOLLEro ero NpuHLMNa AMCNo3nTMBHOCTU B rpaXkgaHCKoOM npouecce.

B cnyvasax, korga [lpencepatens BepxosHoro Cyma Poccuiickon ®depepauumn nmbo 3amectuTens
Mpencepatens BepxosHoro Cyaa Poccuiickon ®epepaumm no obpalleHusmM 3anHTepecoBaHHbLIX WL, BHOCAT
COOTBETCTBYIOLLEE MpeACTaBleHNe, OCHOBAHHOE Ha CIOXMBLUEMCH Y HUX YOexaeHunm o HapylieHun
BbIHECEHHbIMW CyAEOHBIMY NOCTAHOBMEHUSIMUA €OMHCTBA CyAeOHOM NPakTUKN U 3aKOHHOCTU, OHW B JaNbHENLLEM
He MOryT BXOOuTb B COCTaB Cyfa, paccMaTpuBaloLlero Aerno no CywectBy. VX ydacTme B paccMOTpeHun gena
Mpesnanymom BepxosHoro Cyaa Poccuiickon ®enepauun ctaBuno 6bl nog coMHeHne 6ecnpmucTpacTHOCTb cyaa
1 NpoTMBOPEYMIo 6bl NPUHLMNY HE3aBMCMMOCTU cyaen. AHanornyHas nosnums cpopmynmposaHa Esponerickum
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

Cyoom no npaBam 4ernoBeka, KoTopbin B NnyHkTe 97 [NocTaHoBneHus oT 9 Hosiopsa 2004 roga no geny "CeetnaHa
HaymeHko npoTuB YkpauHbl" ykasan, 4To npakTuka, B COOTBETCTBUM C KOTOPOMW 3aMecTuUTernb npeacegaTens cyaa
B Ka4yecCTBe 4lieHa npe3ngnyma n samMmectutend npencenarena npesmgnyma paccmatpmeaeTt BHECEHHbI UM Xe B
npesvauym cyaa npoTecT, HecoBMecTMMa C 6ecrnpucTpacTHOCTbIO CydbW, paccMaTpyBaloLLEro KOHKPETHOoe
Oeno, Tak Kak HUKTO He MOXeT ObITb OQHOBPEMEHHO UCTLIOM U CyAbel B COOCTBEHHOM Aere.

Takum obpasoMm, unCxoos U3  KOHCTUTYLUMOHHBbIX MNPUHUMMIOB  rpaXdaHCKoro Ccygonpov3BoacTBa
Mpeacepatens BepxosHoro Cyaa Poccuickon ®epepaummn nnu 3amectutens MNMpeacenatena BepxosHoro Cyaa
Poccuiickon ®epepauum MOryT OCyLLeCTBnATb 3akpenneHHoe 3a Humu crtatben 389 [TIK Poccuiickon
depepaumm NpaBoMoYmMe TOMBbKO MPU HanMuMM obpalleHnsi 3anHTepeCcOBaHHbIX NUL, (BKIIOYas TeEX, KOTOpbIe MO
CBOEMy CTaTyCy B COOTBETCTBMU C 3aKOHOM 0bnaaroT npaBom obpalatbcs B 3aWwmTy NyOnnyHbIX MHTEPECOB), C
cobntogeHnem obwmx npasBwsl, NPeaycMOTpeHHbIX rnaBovi 41 gaHHoro Kogekca, B TOM uucre B npepenax
YCTaHOBMEHHbIX YacTbio BTOpPOW cTtatbu 376, YacTbio nepBon ctatbu 381 n vyacTbio nepBon ctatbu 382 CpoKoB
ans obxanoBaHua cyaebHbIX MOCTaHOBNEHUA B HAO30pPHYH WMHCTaHUMIO, UCTpeboBaHWs gena v BbIHECEHUS
onpegenenns No pesynbTataM paccMoTpeHus uctpeboeaHHoro gena. Mpu atom lMpepcepatens BepxoBHOro
Cyna Poccunckon ®epepauun unu samectutens lNpeacenatena BepxosHoro Cyna Poccunckon ®epepauun,
BHECLUVE NpeAcTaBlieHne, He MOryT y4acTBoBaTb B paccmoTpeHun MNpesngnymom BepxosHoro Cyga Poccunckon
depnepaumm cOOTBETCTBYIOLLIETO Aena No CyLecTBy.

WHoe wuctonkoBaHue crtatbu 389 [TIK Poccuickon depepaumm npuBoguno Obl K MPOU3BOSIBHOMY €e
NMPUMEHEHMIO W, COOTBETCTBEHHO, K HEONpPeAeneHHOCTU B CMOPHbIX MaTepuanbHbiX MPaBOOTHOLUEHUSIX W
BO3HMKLUMX B CBA3M C CyaebHbIM CMOPOM MpoLeccyanbHbiX MPaBOOTHOLLIEHNAX, K HEOTPaHUYEHHOMY NepecMoTpy
BCTYNMBLUMX B 3aKOHHYO Cuny cyAebHbIX NOCTaHOBMEHUW, Hapyluawwemy Kak MpUHUMN CrnpaBeanveoro
cyaebHoro pasbupartenbcTBa, Tak M NPUHLUMM NPaBOBOW ONpedeneHHOCTU, U TEM CaMbIM - K HENPaBOMEPHOMY
OFPaHUYEHUI0 KOHCTUTYLIMOHHOrO npaBa Ha cyaebHylo 3awuty, 4to npotuBopednT TpebosaHuam ctaten 19 (
yactm 1 mn 2), 46 (yactu 1 mn 2), 55 (vactb 3), 118 (vactb 1) u 123 (vactb 3) KoHctutyumm Poccumnckomn
degepauum.

BmecTe ¢ TeM (pegepanbHOMy 3akoHOAATENHO NpU peopMmMpoBaHMM HaA30PHOIO NPOM3BOACTBA, BKOYas
npouenypbl MHULUMMPOBAHMSA HaA30pPHOro nepecmotpa cyaebHbix noctaHosneHwn B [Npesngunyme BepxoBHoro
Cypa Poccuiickon ®epepaumun, HagnexuTt - ucxogs m3 uenen obecneyeHus eanmHOOOPasHOro MpUMEHEHUS
3akoHa W pykoBoAcTBysACb KoHctutyumen Poccuickon depepaumm u HacTodwMm  [locTaHOBNEHWEM -
KOHKpeTu3npoBaTb MOPAOOK OCYLLECTBMEHMS npaBoMouuns, npegycmoTpeHHoro cratben 389 [MTIK Poccuinckomn
depepauun.

9. OG6LlenpaBoBoOi MNPUHLUMIN NPaBOBOW OMpeaeneHHOCTM MpeanonaraeT CTabunbHOCTb MNPAaBOBOro
perynMpoBaHust U UCMONTHUMOCTb BbIHECEHHBIX Cyae6bHbIX pelleHuid. [MoaToMy Npu yCTaHOBNEHUM OCHOBAHWUIA ANS
obxxarnoBaHVs 1 MepecMoTpa BCTYMMBLUMX B 3aKOHHYIO CUIly CydeOHbIX aKTOB, CPOKOB, B Mpedenax KoTopbIX
JornyckaeTcs Takoe obxanoBaHue, a Takke Npu onpeaeneHun cyaeGHbIX WHCTaHUMIA, KOTopble MPaBOMOYHbI
paccMaTpuBaTb COOTBETCTBYHOLLIME Xanobbl (NMpedAcTaBneHns), 3akoHoAaTeno - B CUIy yKasaHHOro MpuHuMNa -
HaOMeXUT UCXOAUTb M3 TOro, UYTO YYACTHWMKU TPakOaHCKUX NPaBOOTHOLLEHUA AOMKHbI UMETb BO3MOXHOCTb B
pa3yMHbIX Npeaenax npeasuaeTb NocneacTBUs CBOEro NoBeaeHUs U ObiTb YBEPEHHLIMU B HEM3MEHHOCTU CBOEro
odunLManbHO NPU3HaHHOTO cTaTyca, NPUoBPEeTeHHbIX NpaB U 06A3aHHOCTEN.

9.1. Tpoueagypa obxanosBaHus B MNOpsAKe Hag3opa BCTYMMBLUMX B 3aKOHHYH cuny cyaebHbIx
NMOCTaHOBMEHWUN, KaK cnegyeT U3 3akpennsolmx ee B3aMoCBA3aHHbIX nonoxernun mnasbl 41 MK Poccunckon
Hag3opHOW anobbl (NpeacTaBrneHns) U MNpoBepku cyaebHOro MnOoCTaHOBMEHWs MOCNedoBaTeNbHO B Tpex
HaA30pHbIX CyaebHbIX MHCTaHUMSAX B TEYEeHWe roga co AHSA ero BCTYNNEHUS B 3aKOHHYIO CUMy, MpUYeM COrfiacHo
CMOXMBLUENCS MPaBOMPUMEHUTENBHOW MpPaKkTUKe B 3TOT CPOK HE BKMIOYAETCA HU BPeMs pacCMOTPEeHus
Haa30pHOW xanobbl (NpeacTaBneHns), HU Bpems paccMOTpeHus uctpebosBaHHOro gena B Cyge Haa30pHOM
WHCTaHuun. He onpegeneH n TOT NepuoA, B Te4EeHUe KOTOPOro MOXeT ObiTb BOCCTAHOBMEH MPOMNYLUEHHbIA CPOK
obxxanoBaHus (4acTb YeTBepTasi ctatbu 112 MK Poccunckon ®enepavun).

CnepoBaTtenbHO, B COOTBETCTBMM C AENCTBYIOLLMM FpaXaaHCKMM MpoLecCyanbHbIM 3aKkOHOO4ATENbCTBOM
Poccuickon ®egepaumm nepecmMoTp No Haa30pHbIM Xanobam (NpeacTaBneHnsaM) BCTYNUBLUMX B 3aKOHHYO CUITY
cyaebHbIX NOCTAHOBMEHUN MOXET UMETb MECTO He TONbKO HEeOAHOKPaTHO, HO M B Te4YeHue HeonpedeneHHo
ONNTENBHOIO BPpEMEHM.
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

MpumeHnTensHO K cyaebHbIM cucTemMam, OCHOBaHHbIM Ha TakOM pPerynvpoBaHUK, B PEeLUeHUAX
EBponetickoro Cyaa no npaBam 4enoBeka MogdepknBaeTcs, YTO npouenypbl, AOMyCKaloLwme He OorpaHu4eHHoe
WNN  3HAYMTENbHO MPOTSKEHHOE MO BpemeHu obxanosBaHue cydebHbIX peweHun, B TOM  4ucne
HeonpeaeneHHOCTb CPOKOB PacCMOTPeHUs Aen B HaA3OpHOM WHCTaHUMM, BedyT K HeonpegeneHHoCcTu U
HecTabWUNMbHOCTM OKOHYaTenbHbIX PELEeHUA W HEeCOBMECTUMbI C MNPUHUMMNOM MpaBOBOW OnpenerieHHOCTH,
ABMAOWMMCSH OQHMM M3 OCHOBOMOMArawLmX 3feMEeHTOB BEPXOBEHCTBA Npasa, M MpaBOM Ha CrpaBeanveoe
cynebHoe pasbupatenbcTBo (NyHKTbl 61 1 62 MNMocTtaHoBneHust ot 28 okTabps 1999 roga no geny "bpymapecky
(Brumarescu) npotuB PymbiHun", nyHKT 77 lMoctaHoBnenus ot 25 mona 2002 roga no geny "CoBTpaHcaBTO
XonauHr NpotuB YkpauHbl", nyHkTbl 51 1 54 NoctaHoBneHusa ot 24 miona 2003 roga no geny "Psbbix npotus
Poccun”, nyHkTbl 63 1 69 MNoctaHoBneHus oT 12 aHBaps 2006 roga no geny "Kexana (Kehaya) n gpyrne npotus
Bonrapuu", nyHKT 49 MNocTtaHoBneHus oT 27 anpensa 2006 roga no geny "3acypues npotus Poccun" u ap.).

Mpu ykasaHHbIX 0BCTOATENbLCTBaX, MO MHeHuto EBponewnckoro Cyga no npaBam 4enoBeka, Npu3HaHue
Hag30pHOro Mpou3BoAcTBa B KadecTBe 3(hpeKTMBHOrO CpeacTBa MpaBOBOM 3alUMThbl, KOTOpoe Heobxoommo
ncuepnatb AnA cobnogeHus KpuTepus npuemnemocty xanobel B EBponerickuii Cyg no npaBam 4ernoBeka,
nopoguno 6bl NPaBoOBY HEOMNPeAENeHHOCTb N NUWKUNO Bbl cMbica NpaBuio 0 cobniogeHMN LWEeCTUMECAYHOrO
cpoka obpalleHuss ¢ Takow xanobon (pewennst oT 29 sHBaps 2004 roga no geny "bepAseHuWBMIM NPOTMB
Poccun", ot 6 mas 2004 roga no geny "[eHucos npotue Poccumn™).

9.2. Kak BblTekaeT n3 cratbu 118 (4actb 2) KoHcTutyumm Poccuickon depepaumm BO B3aUMOCBA3N C ee
cratbamu 126 un 127, rpaxgaHcKoe CyOonpov3BOACTBO, NMOCPEACTBOM KOTOPOro OCYLUEeCTBAST cyaebHyto
BMacTb CyAbl OOLLeN PUCANKLUN U apOnTpaKHble CyAbl, B CBOMX MPUHLMMNAX U OCHOBHbIX YepTax AOJKHO ObiTb
OOMHAKOBbLIM AN 3TUX CYAOB.

B cynonpousBoacTBe, OCYLLECTBNSIEMOM apbuTpakHbiMu cygamu (ctaten 292, 295, 299 mn 303 AlK
Poccuiickon deaepalimm), OTCYyTCTBYET MHOXECTBEHHOCTb HAA30PHbLIX MHCTaHLUMIA (MONTHOMOYMEM MO NEPECMOTPY
BCTYMMBLUUX B 3aKOHHYK CUMy CyAeOHbIX akTOB apOMTpaxHbIX CyAOB HageneH Tonbko lMpe3namym Beicwero
ApbutpaxHoro Cyga Poccuiickon ®epepauun), He AoMyckaeTcss BO3MOXHOCTb HEOOHOKPaTHOro nepecmoTpa
cynebHbIX aKkToB B MOpsiAKe Haasopa W NpeayCMOTPEHbl XKECTKMe CPOKM: ONs  nogadn  3asBrieHus
(NpencraBneHus) 0 NepecMoTpe - He CBbILE TPEX MECALEB CO AHA BCTYMMEHUS B 3aKOHHYK CUNy nocrneaHero
ocnapvBaemoro cyaebHoro akta, Ansi pelleHMsi BOMPOCOB O MPUHATUMM 3asiBrieHust (NpeacTaBneHus) K
NPOW3BOACTBY - NATb AHEN, ANA PELIeHNs BONpoca O HanMM4um OCHOBaHWIA ONs NepecMoTpa Aerna 1 o nepepadve
Jena anst paccMoTpeHus no cyulectsy B Npesmanym Bbicwero ApbutpaxHoro Cyga Poccuiickon ®egepauum -
He Oonee ogHOro Mecsua, a AnNg CaMoro paspelleHus [ena Mo CyLIeCTBY - CPOK, He MPEBbIALWNA Tpex
MeCsILIEB CO HS BbIHECEHUS onpeaeneHns o nepegade gena B Npeanguym.

B oTtnuumne ot atoro B NpaxgaHckoMm npoleccyanbHoM kodekce Poccuickon defepauum yCTaHOBMEHbI
bonee AnuTenbHbIE CPOKK: AN Nofdadn Xanobbl (NpeacTtaBneHns) B Cy4 Hag30pHOW UHCTaHUUKM - OOWH o4 CO
OHS BCTYNNEeHns1 cyaebHOoro NocTaHOBIIEHUS B 3aKOHHYHO CUMY; OS1s1 PACCMOTPEHWS B Cyde HaA30pHOM MHCTaHLMK
Hag3opHOM xanobbl (MpepcraeneHus) - He ©Oonee opgHoro mecsia, a B BepxoBHom Cype Poccuiickon
depepaumm - He Gonee ABYX MecsLEB; ANs paCCMOTPEHUSA Cyabeln MCTpeboBaHHOro Aena u pelleHns Bonpoca o
nepegave ero Ansi pacCMOTPEHUst MO CyLLeCcTBY B Cy[ HaA30pHOW MHCTaHUuKM - He Bonee 4yem ABa Mecsua, a
cyoben BepxosHoro Cyga Poccuiickon ®epepaunm - He Bonee yem 4yeTbipe Mecsila (3TOT CPOK MOXET ObITb
NPOAEH COOTBETCTBEHHO 0 YEThIPEX U LLIECTU MECALEB), AN pacCMOTPEHUsT Aena No CyLecTBy B Npe3vanyme
BEPXOBHOIO cyda pecnybrnuvku, KpaeBoro, 00nacTHOro unmu paBHOroO emy cyda - He Gonee OByx MecsueB, B
CynebHon konnernm no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepauumn, BoeHHon konnerum
BepxosHoro Cypa Poccunckon depepaumm - He bonee Tpex MecsueB, B [Mpesnanyme BepxoBHoro Cypa
Poccuiickoin ®egepaumn - He bonee 4veTbipex MecsueB. MpyM TOM YTO HaA30pHOE NPOWM3BOACTBO MOXET UMETb
MECTO MOCNeoBaTENBHO B TPEX CyAeOHbIX MHCTaHUUSIX, B LLeSIOM NpoLecc Haa30pHOro 06XanoBaHus - C y4eToM
KyMyInATUBHOrO addekta Takoro peryrnMpoBaHUS - MOXET AMNUTbCA B TEYEHUE HECKONbKUX FeT, YTO He
cornacyeTcs ¢ BbiTekaroLwnm n3 KoHctutyumm Poccunckon ®egepauum NpyHUMNOM NMPaBoOBOM ONpeaesieHHOCTU 1
OCHOBaHHbLIM Ha HEM MPUHLUUMIOM CTabUNbHOCTUN CyaebHbIX akToB.

BmecTe ¢ TeM npusHaHWe COOTBETCTBYHOLUMX HOPM [paxkaaHCKoro npoueccyansHoro koaekca Poccuinckon
depepaummn npotmeopevawmmu KoHctutyuum Poccuiickon Pefepaummn v yTpaTtMBLUMMK CUly co3gaBarno Obl
Takon npoben B NpPaBOBOM pPEryrMpoOBaHUW, KOTOPbIA B [AHHOM Cllydae He MOXEeT OblTb YCTpaHeH
HenocpeAcTBEeHHbIM MpumeHeHnem Konctutyumm Poccuiickon ®egepaumm mn TpebyeT BHECEHUS CUCTEMHbIX
N3MEHeHN B ENCTBYOLLEE 3aKOHO4ATENbCTBO O CYAOYCTPOMCTBE U O rpaXaaHCKOM CyAONPOU3BOACTBE.
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

lMockonbKy B HacTosiLLee BpeMsi Cyabl HAA30PHOW UHCTaHLMN OTMEHSIIOT Y M3MEHSIIOT 3HAYMTENbHOE YUCITO
cyne6Hb|x NOCTaHOBNEHNN HMXecToAlunx Ccyaos, obecneunBass TeM cambiM ncnpaeneHne nonyueHHbIX
CYLLECTBEHHbIX CyAeOHbIX OWMOOK W 3aliMTy HapyLeHHbIX MNpaB, MWCKNIOYEHWEe OEWCTBYIOLUNX HaA30pHbIX
npouenyp 6e3 OOHOBPEMEHHOrO CO3[aHWSI CUCTEMblI CBOEBPEMEHHOrO MNPEedyNpPexneHnss U McnpaBreHns
cynebHbix owunbok npueeno Obl K npoueccyanbHO-NPaBoOBOMY BakyyMy, [[e30praHvM3auum He TOJbKO
OesTenbHOCTN CyAO0B HaA30PHOW MHCTaHUMK, HO U B LIESTOM FPaXkgaHCKOro CyaonpousBoAcTBa, MOCTaBumio Obl
nog yrposy OCYLLECTBIIEHME OCHOBHOWM (hyHKUMM MpaBocyausi - obecrnedeHne n appekTMBHOE BOCCTaHOBIEHNE
HapyLleHHbIX NpaB 1 cBoboa YenoBeka u rpaxkgaHuHa.

Moatomy BbiTEKaloWwmMn U3 npeambynbl U ctaren 1 (vYactb 1), 2, 15 (yactmu 1 v 4), 17, 18, 19, 46 n 118
KoHcTuTyumm Poccunckon depepaumm MpUHUMN NPaBOBOW CMNpaBeASIMBOCTU U OCHOBAHHbLIA Ha HeM NpUHLMN
CrpaBedsIMBOCTN CydeOHbIX akTOB Kak Heobxogumoe ycrnoBue cynebGHOM 3awumTbl MpaB M cBOOOA YenoBeka u
rpaxgaHnHa ob6sasbiBatoT KoHcTutyumoHHbin Cyg  Poccuiickon ®depepaumm - B Uensax 3alimTbl  OCHOB
KOHCTUTYUMOHHOro cTposi Poccuiickon ®epepauumn, npaB u cBobon 4venoBeka U rpaxgaHuHa, nogaep)kaHus
fanaHca KOHCTUTYLMOHHO 3aliuliaeMbiX LIEHHOCTEN M C Y4EeTOM OOBLEKTMBHO CIOXMUBLUMXCS peanvn - B
HacTOsILLEM [Jene BO3[epXaTbCs OT NMpu3HaHuUa He cooTBeTcTByowmMKU KoHctutyumm Poccuickon depepaumm
YacTu nepBon cratbun 376, NyHKTa 3 YacTu BTOpOW craTtbu 377, YacTen BTOPOUW, IpeTben W LwecTon ctaTen 381,
yacTu BTOpon cTtatbun 382, yactn BTOpon cTtatbun 383, craten 387 u 389 [TIK Poccuiickon denepauumn B TON
yacTu, B Kakoh UMM npegonpenenseTcs MHOXECTBEHHOCTb HAaO30PHbIX  MHCTAHUUKA, BO3MOXHOCTb
HEeOOHOKpPaTHOro nepecmoTpa cyaebHbIX NOCTAHOBMEHWMW, MPUHATBIX B MOPsAKe HaA3opa, HeonpeaeneHHoOCTb
CPOKOB Haf30pHOro obanoBaHWst U NPOM3BOACTBA.

WMcxoast us Toro, 4To NPOM3BOACTBO B MOPsSiAKEe Haa3opa B CyLLECTBYHOLIEN cucTeMe CyaeOHbIX MHCTaHUMM
MOXET paccMmaTpuBaTbCsl Kak Heobxogumoe pans obecneyeHns OanaHca Mexay TakMMUM KOHCTUTYLIMOHHO
3almLLaeMbIMU LIEHHOCTAIMM, KaK ClpaBenfiMBoCTb U CTabunbHOCTb CyAeOHbIX akTOB, MWLUb Ha NEPEeXOLHbIN K
HOBOMY perynmpoBaHuio nepuog, degepanbHOMY 3aKkOHOAATENIO HAANEXUT, NPUHUMAsA BO BHUMaHWE nNpaBoBble
nosvumm EBponeickoro Cyaa no npasam yenoseka u pesoniouunio Komuteta Munuctpos Coseta EBponbl oT 8
deBpans 2006 roga ResDH (2006)1, B pa3ymHble CPOKM yCTaHOBUTb NpoLEeaypbl, peanbHO obecnevvBaromne
CBOEBPEMEHHOE BbISIBIIEHME U NEPECMOTP OLIMOOYHBIX CyAeOHbIX MOCTAHOBIIEHWNIA A0 UX BCTYMNMEHUS B 3aKOHHYHO
cuny, N NpuBeCcTU NpPaBoOBOE peryrnmpoBaHne Hag30pHOro NPOM3BOACTBA - Ha OCHoBe KoHctutyumn Poccunckon
depepaumm 1 ¢ ydyetoM Hacrtosiwero [locTaHOBneHUs - B COOTBETCTBME C Npu3HaBaemMbiMu Poccumnckomn
depnepaumen mexayHapoaHO-NpaBoBbIMY CTaHAApTaMu.

9.3. T[paxpgaHckmin npoueccyanbHbii kogekc PCOCP He npepoctaenan rpaxgaHam npaBa Ha
HenocpeacTBeHHoe obpalleHne B cyf Haa30pHOM MHCTaHLUMK, a Haf30pHOE NPOM3BOACTBO BO30YXA4anoch Nuilb
Mo NPOTECTY AOMKHOCTHbIX MWL, cyaa u npokypatypbl. COOTBETCTBEHHO, BCTYNneHMe cyaebHoro noctaHoBNEHNS
B 3aKOHHYIO CUITy O3Ha4yano O4HOBPEMEHHO, YTO rpaXKaaHWH (ECNN TOMBLKO OH He obpaTuncs B KOHCTUTYLMOHHBIN
Cyn Poccuiickon depepaumm ¢ kanobol Ha HapylleHUMe CBOUX KOHCTUTYLIMOHHBLIX MpaB NPUMEHEHHBbIM WMn
noanexaliym NpMMEHEHNIO B ero ere 3akoHOM) ucyepnan Bce MMEKLLNECS BHYTPUIrocy4apCTBEHHbIE cpeacTBa
NpaBOBOW 3aLUTbI MPU ONpeaeneHnn CBoMX npae 1 06s13aHHOCTEN.

U3 atoro ucxoamnun kak KoHctutyumoHHein Cyn Poccuiickon ®epepauuun, noaTeepkaas npaBo rpaxaaH
Poccuickon ®epepaummn Ha obpalleHne B EBponenckuii Cyg no npaBam YenoBeka ¢ anobon Ha cyaebHbIn akT,
BCTYMMBLUUIA B 3aKOHHYIO CWIly, HE3ABUCUMO OT TOro, Obi NM obXanyeMbli akT NpegMeTOM MPOBEPKU B Cyde
Hag30pHOW MHCTaHUMK, Tak n EBponenckun Cya no npaBamM 4venoBeka, COrnacHO MpaBOBOM MO3ULMK KOTOPOro
LEeCTUMECAYHbIN CPOK Ha obpalleHne B aToT Cya rpaxgaH Poccunckon depepaumm ucHMcnseTcs ¢ MOMEHTa
BCTYNNeHna cyaebHOro akta B 3aKOHHYHO CUMy U He MnpepbiBaeTCca Aaxe B TOM criyvyae, ecrnv MHULMUMPYeTCH
NPoOn3BOACTBO B HAA30PHOW MHCTaHLMN.

B cooTtBeTcTBUM C gencTeyrowmUM [paxgaHCKMm npoueccyanbHbiM kogekcoMm Poccunckon degepaumn,
KOTOPbIN 3aKpenun nNpaBo rpaxgaH Ha obxanoBaHue cyaebHbIX NOCTAHOBMEHUIN B CyA HA430PHOW MHCTaHLUMK, B
cnyyae ecnu cygbd, uctpebosaB geno, no npocbbe, cogepxallenca B xanobe, NpeacTaBneHMuM Unu MHOM
XofaTancTee, NpUOCTaHaBNMBaET WCMNOMHEHWE 0GXXanoBaHHOro CyAeOHOro MOCTaHOBMEHMS, OO0 3aBepLUeHus
NpoM3BOACTBA B CyAe HAO30PHOW MHCTAHLMKU 3TOT aKT HEe peanuayeTcsl B KOHKPETHbIX MpaBOOTHOLUEHUAX. Kak
TaKOBOW OH He MOXeT MpuobpecTn KavyecTBO OKOHYaTeNnbHOCTM (Tem Oonee 4YTO Ccyd HAO30PHOW MHCTaHUMK, B
oTtnuudne ot EBponenckoro Cyaa no npaBam 4enoBeka, BNpaBe He TONbKO YCTaHOBUTb haKT HapyLlLeHWs Npaea,
HO U OTMEHMUTb NpUBEeALIeEe K TaKOMy HapylLleHuto cyaebHoe nocTaHoBMEHWe), U, cregoBaTeribHO, NMoKa CyaoM
Hag30pHOM WMHCTaAHUMW HE BbIHECEHO COOTBETCTBYHOLLEE peLUEHUE, MMELMECs BHYTPUrOCYAapCTBEHHbIE
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

CpeAcTBa NPaBOBOM 3aLMTbl HE JOMKHbI CYMTATBCS UCHEpPNaHHbIMU B CMbicie cTaTtbu 46 (YacTb 3) KoHcTutyuun
Poccuiickon depepauuu.

Takum obpasom, 3aMHTepecoBaHHbIE N cMoryT obpawiatecs B EBponeickuin Cyq no npaBam yernoBeka
yXXe nocrie 3aBepLUeHus NponsBoACcTBa B cyae HaA30pHOW MHCTaHUMW - MPU TOM YTO HaZ30pHOe NPOn3BOACTBO B
pesynbrate ero pedopmupoBaHus denepanbHbiM 3akoHogaTenem OyaeT oTBevaTb BCEM HeobXxoaMMbIiM
TpeboBaHusiM, BbITekaowmMm u3 KoHctutyumm Poccuiickon Pepepauum m Hactosiwero [locTaHoBneHus, B
KayecTBe ahheKTUBHOroO cpeacTea cynebHoN 3almThbI.

Mcxooa m3 U3NOXEHHOro M pyKoBOACTBYACL cTarbdmu 6 M 68, yacTamu nepBon M BIOpPOW cTtatbu 71,
cratbamu 72, 75, 79 n 100 depepanbHOro KOHCTUTYUMOHHOrO 3akoHa "O KoHcTutyumoHHom Cyge Poccunckon
depepaummn”, KoHctutyumoHHeii Cya Poccunckon ®egepaunm

NOCTaHOBUIT.

1. MNMpusHaTb YacTb nepsyto cratbn 376 MK Poccuinckon degepaunn He npoTuBopeyallein KOHCTUTYLIMK
Poccunckon ®egepauun, nockonbKy NpegyCMOTPEHHOE et NpaBo 0OXaroBaHUSA BCTYMMBLUMX B 3aKOHHYHKO CUITY
CcynebHbIX NMOCTaAHOBMEHUN B CyAd HAA30PHOW WHCTaHUWMW, NMPeoCTaBfieHHOEe NuuaM, yyYacTByHOLWMM B Aene, u
OpyruMm nuvuam, npaBa M 3aKOHHblE WHTEPEChbl KOTOPbIX HapylleHbl 3TUMU CyaebHbIMU MOCTaHOBMEHUAMU, B
cucTeMe OEeNCTBYHOLLEro MPaBOBOro perynMpoBaHus rpadkaaHCKoOro CyaonpouM3BOACTBA BbICTYNaeT B KayecTBe
OOMONHUTENBHON rapaHTum obecnedeHnss NpaBOCYAHOCTM cyaebHbIX MOCTAHOBMEHWMI, €CfM McYepnaHbl Bce
nmeroLLmecs BO3MOXHOCTU NX MPOBEPKM B OObIYHbIX (OpANHAaPHbIX) cyaebHbIX npoueaypax.

2. MNpusHaTtb NyHKT 3 Yactn BTOpon ctatbu 377 [TIK Poccunckon denepauumn B 4actu, He AOMyCKatoLLen
obpalleHne c HagsopHom xanobon (MpeacTaBneHWem) Ha BCTYNMBLUME B 3aKOHHYO cuny cyaebHble
MOCTaHOBIEHUST MUPOBbLIX CyAel U cyaa anennsumMoHHON MHcTaHumm B CypebHyto Konnerni no rpaxgaHCKum
aenam BepxosHoro Cyga Poccuinckon ®egepaumm, He npotusopevalmm Koncturtyumun Poccunckon degepaumm,
MOCTOSbKY, MOCKONbKY B CUCTEME OENCTBYHOLLErO NPaBOBOrO PEryMpoBaHus rpaXgaHCKoro Cyaonpon3BoacTBa
CYy)KEHMEe BO3MOXHOCTEN HaA30pHOro 0OXanoBaHUSA yKa3aHHbIX CyAeOHbIX MOCTAHOBMEHUA CBA3AHO C
0CODOEHHOCTAMM rpaKaaHCKMX AefN, OTHECEHHbIX K MOACYAHOCTM MUPOBLIX CyAen, U HanMynem anennsiunuoHHbIX
npoweayp MNpOBEPKM BbIHOCUMbIX WMW PELLUEHUR, U Npu TOM, 4YTO peAdeparnbHbIM 3akoHogaTenem LOMKHO
obecneunBaTbCc coOMAeHNe coumanbHO OOOCHOBAHHLIX KPUTEPUEB OTHECEHWUS TpaXdaHCcKMx Aen K
NOACYOHOCTUM MUPOBLIX CyAEN.

3. MNpun3HaTb B3aMMOCBSA3aHHbIE NOMOXEHUS YacTen BTOPOW U TpeTber cTatbh 381 1 4acTn BTOPON CTatbu
382 ITIK Poccuinckon depepaumm He npotuBopevalmmmn KoHctutyumm Poccuiickon depepaumm, nocKombky B
CUINY KOHCTUTYLIMOHHBIX MPUHLIMMNOB rpaXa4aHCKOro CyLoMnpOM3BOACTBA OHM HE [OMyCKalT NPOM3BOSbHLIN OTKa3
cydbu, paccmaTpuvBaloLEro Haa3opHyto xanoby (mpeacTtaenenue), B uctpeboBaHuM gena u nepegadve ero ang
paccMOTPEHUS MO CyLLECTBY B Cyd HaA30pPHOW MHCTaHLUMK, 06A3bIBaOT CyAbl0 BO BCAKOM Cryvae nepegatb €ro B
Cyd HaA30pHOW MHCTaHUMU NPU HanmuU4mMu nNpegyCMOTPEHHbIX 3aKOHOM OCHOBaHWW AN OTMEHbl UM U3MEHEHUS
obxxanyemoro cygebHOro mnoCTaHOBMEHUS W WUCKIIOYaOT BblHECEHWE UM HEMOTMBMPOBAHHLIX PeLleHUn Mo
pesynbTatam paccCMOTpeHns Haa30pHOM xanobbl (NpeacTaBneHns) n uctpebosaHHoro aena.

4. TMpn3HaTb nonoxeHma yactn wecton cratbu 381 u 4vactu BTopon cratbu 383 [TIK Poccunckon
depepaumm He npoTmBopevawmmmn KoHetutyumm Poccuinckon ®epepaumnm, NOCKONbKY B CUCTEME OENCTBYHOLLETO
NpaBOBOr0 PErynupoBaHus rpakaaHCKoOro Cygonpou3BOACTBa NpegnonaraeTcd, YTO B COOTBETCTBUM C ITUMU
3aKOHOMONOXEHNsIMW NpeacefaTenb BEPXOBHOIO cyfa pecnybnuku, kpaesoro, ob6nacTHOro unmu paBHOMO emy
cyna, lMpencepatens BepxosHoro Cypa Poccuiickon ®epepauuun, 3amectutens [Npeacepatens BepxoBHoOro
Cypna Poccwuiickon ®egepaunv npyHMMatoT pelleHns 06 uctpedosaHum gena v ero nepegade Ansi pacCMOTPEHUSA
Mo CywlecTBY B Cyd HaA30pPHOW MHCTaHUMM TOMbKO MPU Hanuumm obpalleHust nuua, NogaBaBLUEro HaA30pPHYHO
Xanoby (npedcTaBneHue), B Takow e nmpouedype, B Te e CPOKM U UCXOOA M3 TeX Xe OCHOBaHWMW, KOTopble
YCTaHOBMEHbl ONS PeLUeHUs COOTBETCTBYIOLUMX BOMPOCOB CyAbeW MNPWU PacCMOTPEHUN HaA30pHOW >Karobbl
(npeacTaBnenust), ctpeboBaHHOTO Aena.

5. MNpusHatb ctatbio 387 [TIK Poccuiickon degepaumm He npoTuBopevallenn KoHctutyumm Poccuiickon
degepaummn, NOCKOMbKY B CUCTEME OEWNCTBYIOLLEro NPaBoOBOro perynnpoBaHus rpaXkaaHckoro cyaonpon3BoOACTBa
npegnonaraeTcs, YTO B KayeCTBE CYLIECTBEHHbIX HapyLIEeHUA HOPM MaTepuanbHOro Mnm npoueccyanbHOro
npaBa kKak MNpPedyCMOTPEHHbIX [aHHOW CTaTbel OCHOBAHUM AN OTMEeHbl WM U3MEHeHMs1 CyaebHbIX
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

NOCTAHOBMEHNIA HUXKECTOALLNX CyaoB B nopdaKke Hag3opa MOryT BbICTynaTh JULWb Takne OWNBKM B TONKOBAHWUMN U
npuMeHeHnn 3akOHa, MnoBuABLUME Ha uUcxon aena, bes ncnpaBneHna KOTopbiX HEBO3MOXHbI Sql)CbeKTI/IBHOG
BOCCTaHOBJIEHNE U 3allunTa HapyLUeHHbIX npaB Un cBobog, a Takke 3awmTa OXpaHAeMblX 3aKOHOM I'Iy6J'II/I‘-IHbIX
MHTEpPECOB.

[MonoxeHnsi ab3aua nepBoro nNyHKTa 6 BO B3aMMOCBSI3M C MOJIOXKEHUAMWU NYHKTa 7 PEe30NITUBHOM YacTu
o3Haydanu, 4to cratbd 389 [TIK P®, npusHaHHas KoHcTuTyumoHHbiM Cypnom P® He npoTmBopevallen
KoHcTuTyuun P®, ¢ MoMeHTa npoBo3rnaweHns Hactosiwero [loctaHoBneHUs U BNpedb OO BHECeHUs
usmeHenun B rnasy 41 MK P® gomkHa Gbina npuMeHATLCS cyaammn obLLern IopucomKuum B COOTBETCTBUN C
€€ KOHCTUTYLMOHHO-NPaBOBbIM CMbICIIOM, BbISBMEHHbIM KOHCTUTYUMOHHbIM Cygom P® B HacTosuwem
MocTtaHoeneHun (Onpeanenexue KoHctutyumoHHoro Cyga P® ot 11.11.2008 N 556-0-P).

6. MNpusHatb cratbio 389 [TIK Poccuitickon depepaumm He npoTtuBopevallen KoHctutyumm Poccuiickon
depepaumm B TOM Mepe, B Kakol npegycMoTpeHHoe eto npaBomoune [pepcepatens BepxosHoro Cyaa
Poccuiickon depepauun, 3amectutensa MNpencepatenss BepxosHoro Cyaa Poccuinckon depepaumm BHECTM B
Mpesngnym BepxosHoro Cyga Poccuiickon Pepepaumm MOTUMBMPOBaHHOE MpeAcTaBrneHne O nepecMoTpe
cynebHbIX MOCTaHOBNEHW B NoOpsigke Hagsopa B Lensx obecneyvyeHWss edmMHcTBa CcyAeOHOM NpakTUKKW Y
3aKOHHOCTU MOXET ObITb peanv3oBaHO TOSIbKO MPWU HanUuMu oOpalleHus 3anHTEPECOBAHHLIX NUL, N0 OOLWMUM
npasunam naebl 41 aaHHoro Kogekca, B TOM yucne B npefgenax yCTaHOBIEHHbIX YacTblo BTOpon cratbu 376,
yacTbto nepBon crtatbu 381 1 YacTblo NepBon cTatbm 382 CPOKOB ANs 00XanoBaHUsS B HAO430PHYH WMHCTaHUMIO,
nctpeboBaHMs gena W BbIHECEHMS ONpedeneHns no pesynbTaTtaM €ero pPacCMOTPEHUs, MNpuM TOM 4TO
Mpeacepatens BepxosHoro Cyaa Poccuickon ®epepaummn nnu 3amectutens MNpeacenatena BepxosHoro Cyaa
Poccuiickon deaepaumm, BHeCLLIME NpeacTaBneHne, He MOryT y4acTBoBaTh B paccMoTpeHuun aena lNpesnanymom
BepxosHoro Cyaa Poccuitckon degepaumu.

MonoxeHne ab3aua BTOPOro nyHkTa 6 pe3orntoTMBHOW YacTu O BO3MOXHOW M HEOOXOAMMOWM KOHKPETM3aLmm
deaepanbHbiM 3akoHodaTenemM Mnopsaka OCYLIECTBIEHUS MPaBOMOYMS, NpeayCcMOTPeHHOro crartben 389
[MIK P®, He MOrMo CnyXuTb OCHOBaHMEM AN OTKasa B MNPUMEHEHWM [daHHOW CcTaTbM B ee
KOHCTUTYLIMOHHO-NPABOBOM CMbIcie, BbigBNeHHOM KoHcTuTyumoHHbiM Cymom P®, B nepuog 0O BBeAEeHUS
HOBOro NpaBoBOro perynuposaHus (Onpegenenve KoHctutyumonHoro Cyga P® ot 11.11.2008 N 556-0O-P).

dPepepanbHOMy 3akoHogaTento nNpyu pedopMMPOBaHUM HaA30PHOrO MPOM3BOACTBA, BKMKYasi npouenypbl
WHULUMNPOBAHUS HaA30pHOro nepecmoTpa cydebHbix noctaHoBneHui B [lpesvanyme BepxoBHoro Cyaa
Poccuiickon ®epepauun, HagnexuT - ncxoga M3 uenen obecneyeHnss eanHOo0pasHoOro NPUMEHEHUs 3akoHa u
pykoBoacTByscb KoHnctutyumen Poccunckon ®egepauum n HacToswmM [locTaHOBNEHUEM - KOHKpETU3MpoBaTb
NopsiioK OCYLLLECTBEHUSA NpaBomMoYus, npeaycmoTpeHHoro ctateer 389 MK Poccunckon ®enepaumn.

MonoxeHns NyHKTa 7 BO B3aUMOCBSA3W C MOJSIOXKEHMAMM ab3aua nepBoro nyHkta 6 pesositoTMBHOW 4acTu
o3Haydanu, 4to cratbd 389 [TIK P®, npusHaHHas KoHcTuTyumoHHbiM Cygom P® He npoTmBopevallen
KoHcTuTyuun P®, ¢ MoMeHTa npoBo3rnaleHns Hactosiwero [locTaHoBneHUs U BNpedb OO BHECeHUs
uameHeHu B rnaey 41 MK P® gomkHa Gbina npuMeHATLCS cyaammn obLLern IopucomKuum B COOTBETCTBUN C
€€ KOHCTUTYLMOHHO-NPaBOBbIM CMbICIIOM, BbISBMEHHbIM KOHCTUTYUMOHHbIM Cygom P® B HacTosuwem
MocTtaHoeneHun (Onpenenexue KoHctutyumoHHoro Cyna P® ot 11.11.2008 N 556-0-P).

7. BbisiBneHHbIn B HacTosileM [1oCTaHOBNEHUN KOHCTUTYLIMOHHO-MPaBOBOW CMbICI MOMOXEHUA YacTewn
BTOPOW, TpeTbeur n wecTton ctatbh 381, yactn BTopomn cratbu 382, yactn BTopomn crtatbun 383, ctaten 387 n 389
ITIK Poccuiickon ®epepaumn snsaetcss obuieobssaTenbHbIM M UCKITOYaeT Noboe MHOe MX UCTONKOBaHME B
NpaBoNPUMEHUTENBHON NPAKTUKE.

8. B HacTosiwem gene KoHnctutyumonHbin Cya Poccuiickon ®efepauumn Bo3gepKnBaeTcst OT NPpU3HaHWS He
cooTBeTcTBYOWMMN KoHctutyummn Poccuiickonn ®enepaumm Yactm nepeon cratbn 376, nyHKTa 3 4acTu BTOPOW
cTatbu 377, YacTen BTOPON, TpETbEN M LwecTor ctatbh 381, yacTn BTOpon cTtatbu 382, YacTm BTOpon cTatbun 383,
cratei 387 u 389 [TIK Poccuinckon Pegepaumm B TOW Mepe, B Kakon UMK NpeaonpeaensiorTcs
MHOXECTBEHHOCTb HaA30pPHbIX WMHCTaHLUMWA, BO3MOXHOCTb YpE3MEpPHO MPOTSXKEHHbLIX MO BPEMEHU npouenyp
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MoctaHoeneHne KoHctutyumoHHoro Cyaa P® ot 05.02.2007 N 2-1

"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJIOXEHUI cTaTen 16, JokyMeHT npepoctasneH KoHcynbTaHTlAoC
20... [ata coxpaHenus: 13.08.2018

obxanoBaHns 1 NnepecMoTpa CyAebHbIX NOCTAHOBMEHUI B NOPsiAKE Had3opa, Apyrue oTCTynneHus oT npuHumMna
npaBoBOW onpeaesieHHOCT!.

OTuM ¢ deaepanbHOro 3akoHogaTens He cHUMaeTcs 06513aHHOCTb - ucxoas U3 TpeboBaHu KoHcTutyumm
Poccuiickon ®egepaumm n ¢ y4eTom HacToswero NMocTaHoBMEHMS - B pa3yMHble CPOKM YCTaHOBUTb Npoueaypbl,
peanbHo obecneuvBaloLe CBOEBPEMEHHOE BbISIBIIEHNE N NepPecMoTpP OWMNBOYHBIX CyAeBHbIX NOCTaHOBNEHWUI
00 WX BCTYMMEHUS B 3aKOHHYIO Cuny, M NpMBECTW MpaBOBOE perynupoBaHWe Hag30pHOro MpousBoacTBa B
COOTBETCTBME C Npu3HaBaembiMu Poccunckon ®egepaumen mexgyHapogHo-nNpaBoBbIMKU CTaH4apTaMu.

9. MNMpekpaTnUTb NPON3BOACTBO:

no xanob6e rpaxagaHmHa M.-C.A. AbakapoBa - B 4aCTW, KacaroLencs NpoBepKM KOHCTUTYLIMOHHOCTM YacTu
naton ctatbun 381 MK Poccuiickon ®epepaunu;

no xanobe rpaxagarHku E.KO. OnenHnKoBon - B YacTu, KacalLLencsa NpoBepPKN KOHCTUTYLIMOHHOCTU CTatbu
388 MK Poccunckon ®epepaunu;

no >xanode rpaxgaHku T.®. MNoNAKUHONM - B 4acTu, kacatoLencs NpoBepKN KOHCTUTYLIMOHHOCTY cTatbu 336
MK Poccuiickon ®epepaunm;

no »anobe rpaxaaHku P.I1. CaBenbeBomn - B YacTu, KacatoLLencsl NPOBEPKN KOHCTUTYLIMOHHOCTM ab3alen
BTOPOro, TPEeTbero 1 Yetseptoro ctatbn 380 1 ab3aua 4eTBepTOoro Yactun TpeTbel crtatbm 382 MK Poccuiickon
degepauuu;

no >xanobe rpaxgaHnHa 3.A. CM3MKOBa - B 4YacTu, KacalLencs NpoBEpPKN KOHCTUTYLIMOHHOCTU NyHKTa 3
yacTu nepsou cTatbu 16, ab3ala nepeoro Yyactu BTopon cratbu 20, ctatbn 112, NyHKTa 3 YacTu BTOPOWN CTatbu
377 I'TIK Poccunckon ®enepaumn.

[MyHkT 10 pes3onoTMBHOW YacTu BO B3aMMOCBA3M C MNyHKTamMy 6 u 7 Hacrtosiwero [loctaHoBneHus
npeanornaraeT, YTo NPaBONPUMEHUTENbHbIE PELUEHUS NO Aenam 3asBUTenel, BblHECEHHble Ha OCHOBaHMU
cratbu 389 ITIK P® B nctonkoBaHUK, pacxogdaLlemcsi C €€ KOHCTUTYLIMOHHO-MPaBOBbIM CMbICITIOM, BO BCSIKOM
crnyyae noanexatr MNepecMoTpy  KOMMETEHTHbIM Ccygom B 0ObiMHOM  nopsigke  (OnpeneneHve
KoHcTutyymoHHoro Cyga P® ot 11.11.2008 N 556-0-P).

10. MpaBonpyMeHUTENBHbBIE peLueHns no genam OTKPbITBIX ~ aKUMOHEPHbIX  0oOLecTB
"HmwxHekamckHedTexum" ©n  "XakacaHepro", a Takke no pgenam rpaxgaH M.-C.A. AbGakapoea, W. XK.
Madvatynnuia, H.P. TunbmyTtouHoBa, E.HO. OnewnHukoon, C.B. [lMoHomapeBon, C.I[1. Casenbesa, P.I.
CaBenbeBon, 3.A. CnsnkoBa, OCHOBAHHbLIE Ha MOMOXEHMAX YacTer BTOPOW, TpeTben WU LecTon ctatbn 381,
yacTn BTopomn cratbu 382, yactm BTOopon cratbu 383, craten 387 mn 389 [TIK Poccunckon depepauun B
WCTONKOBaHMKN, PacxXosaLleMca C UX KOHCTUTYLMOHHO-NPAaBOBbLIM CMbICIOM, BbISiIBNEHHbIM KOHCTUTYLMOHHBIM
Cyoom Poccunckon ®depepaumm B Hactosuwem [locTaHoBneHuu, noanexar nepecMoTpy B YCTaHOBNEHHOM
nopsiake, ecnu Ans aToro HET UHbIX NPENATCTBUN.

11. Hactosiwee [locTaHOBMNEHME OKOHYaATENbHO, HE noanexuT obxanoBaHuio, BCTyNaeT B cuny
HEMeArNeHHO Mocfe MNPOBO3rMalleHnsl, AEACTBYEeT HEMOCPeACTBEHHO U He TpebyeT MoATBEPXOEHWUS APYrMMM
opraHamu 1 JOJMKHOCTHBIMU NULAMM.

12. CornacHo cTatbe 78 ®degepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHcTtutyumoHHom Cype
Poccunckon ®egepauun” Hactoswee [locTaHOBNEHWE MNOAMNEXUT He3ameanuTenbHOMY OnyGrvKoBaHuIO B
"Poccuiickon rasete" n "CobpaHumn 3akoHogaTtenbcTBa Poccuiickon ®epepaummn”. NoctaHoOBNEHNE OOMKHO ObITb
onybnukoBaHo Takke B "BecTHuke KoHcTuTyumMoHHoro Cyna Poccuiickon Pepepaummn”.

KoHcTUTyLMOHHbIM Cya
Poccuiickon depepanmm
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