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Onpegnenexve KoHctuTyumoHHoro Cyaa PO ot 19.05.2009 N 576-0-1 AoKkyMeHT npeAoCTaBeH Koucynb'!'allg'gl;lg:ﬁg
"Mo »anobam rpaxaaH BenvkaHosa Bagnma Bnagmmuposuya, BuHorp... flara coxpanenus: 13.08.

KOHCTUTYLIMOHHbIA CYQ POCCUACKOW ®EQEPALIUU

OMPEAENEHUE
o1 19 masa 2009 r. N 576-O-I

Mo XXANOBAM NPAXXAAH
BEJIMKAHOBA BAOUMA BIIAOUMUPOBUYA, BUHOIPALOOBA ANNEKCAHAOPA
CEPrEEBUYA 1 OPYTUX HA HAPYLUEHUE UX KOHCTUTYUUOHHbIX NPAB
CTATbEMN 77.1 YTONOBHO-UCMONHUTENLHOIO KOOAEKCA POCCUNCKOW
SEOEPALIUN U CTATbAMM 125 U 376 YTOJTOBHO-NPOLIECCYAJIBHOIO
KOOEKCA POCCUUCKOW ®EAEPALUMN

KoHcTuTyumoHHbii Cya Poccuiickon ®epepaumm B coctase [Npeacepatensa B.[. 3opbkuHa, cygen H.C.
Bongaps, INA. Nagxuesa, KO.M. Janunosa, J1.M. XKapkosown, I".A. XKunuHa, C.M. KasaHueBa, M.1. KneaHgposa,
O.C. Knsasesa, A.Jl. KoHoHoBa, J1.0. KpacasunkoBon, C.I1. MaBpuHa, H.B. MenbHukoBa, t0.[1. PygkunHa, H.B.
CenesHeBa, A.A. Cnueebl, B.I'. CTpekosoea, O.C. XoxpsikoBor, 5.C. 363eeBa, B.I". Apocnasuesa,

3acnyLwas B NfeHapHOM 3acefaHuu 3aknoyeHne cyabn B.I. ApocnaBueBa, npoBoAMBLLErNO HA OCHOBaHUM
cratbu 41 dPepepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHoMm Cypne Poccuinckon depepauunn”
npegBapuTenbHoe n3ydeHune xanob rpaxaaH B.B. BenvkaHosa, A.C. BuHorpagoBa u gpyrux,

yCTaHOBWI:

1. B xanobax rpaxnaH B.B. BenukaHoBa, A.C. BuHorpagoea, W.A. lankuHa, A.B. paweHko, C.U.
peuunHa, N.H. 3axapoea, IN.B. UntowkuHa, B.B. Kapnosa, 3.M. KapneHko, A.B. KonTtakoBa, B.T. Jlo6adyeBa, E.B.
Jlowkapera, 3.A. MunuHa, A.T1. MNeTpoBa, B.B. lNMonoea, E.C. MNMopoxckoro, H.A. CanmoBa, A.B. TenenuHa, O.T'.
YcaHoea, C.J1. domuHa, A.A. LLeBueHko n B.1O. lneara, oTbbiBaOWNX YrONIOBHOE HaKa3aHue B BUOE JULLEHUS
cBobOAbl 32 COBEpPLUEHHbIE MPECTYMMeHWs, OCnapMBaeTCa KOHCTUTYLMOHHOCTb cTtatbun 77.1 YUK Poccunckon
depepaumm, pernameHTUpYIOLWEN NPUBNEYEHNE OCYXXOEHHbLIX K NIULWIEHMIO CBOBOAbI K Yy4aCTUIO B CNeaCTBEHHbIX
OencTBusX unu cygebHom pasbupartensctBe, ctatbu 125 YK Poccuiickon ®enepauun, npegycmaTpuBatoLLen
cynebHbI NoOpAOOK pacCcMOTPEHUs kanob Ha OEeNCTBUA M peLleHMst NPOKYpopa U OpraHoB NpeaBapUTENbHOMO
paccnenoBanusi, u cratbu 376 YIK Poccuiickon ®epepaumm o6 ydactum ocyxgeHHoro B cygebHom 3acefaHum
cyna KacCauMoHHOW MHCTaHLUMM.

Kak crnegyet n3 npeacraBneHHbIx Matepuanos, B.B. BenukaHosy, W.A. Mankuny, A.B. paweHko, C.U.
peunHy, N.H. 3axaposy, N.B. VniowknHy, 3.M. KapneHko, B.T. JlobadeBy, 3.A. MuHuny, A.T. lMeTposy, B.B.
Monosy, H.A. Canmosy, A.B. Tenenuny, C.Jl. ®omuHy n A.A. lleByeHko, obpaliaBlMmMcCa B MOpsSaKe,
npegycmoTtpeHHoM ctatben 125 YIK Poccuiickon ®egepaumn, B cyabl OOWEN HOPUCAUKLMM C xanobamn Ha
pelueHus n gencteus (6e3nencTene) NpokypaTypbl U OpraHoB NpeaBapuTEeNibHOro CneacTeus, Oblo OTkasaHo B
YOOBNETBOPEHUN XO4aTalNCTB O JIMYHOM y4acTum B cyaebHOM 3acedaHum No pacCMOTPEHMIO YKa3aHHbIX anob
Ha Tom ocHoBaHun, uTo cTatbsa 77.1 YUK Poccuiickon depepaumm He npegycMmaTpuBaeT 3TanvpoBaHue B
cynebHoe 3acefaHne OCYXOEHHbIX - 3asiBUTENEN Taknx xanoo.

A.B. I'paweHko, C.N. TpeunHy n O.I. YcaHoBy ObiNo oTka3aHO B NIMYHOM yyacTum B 3acefaHuu cyga
KaCcCauMOHHOW MHCTaHUMKW, r4e paccMaTtpuBanuncb ux xanobbl Ha NOCTaHOBMNEHWE cyaa, BblIHECEHHOE B NOPSKe,
npegycmoTtpeHHoM ctatbeit 125 YIK Poccuiickon ®epepauun.

HavanbHWK ncnpaeBuTenbHOM KONMOHUKU B ropofe HoBoky3Heuke ykasan cyabe KysHeukoro pamoHHOro cyaa
ropoga HoBoky3Heuka KemepoBckon obnactu Ha oOwWMOOYHOCTb nNpumeHenus cratbun 77.1 YUK Poccuickon
depepaumm M Ha OTCYTCTBME 3aKOHHbIX OCHOBaHUM AN 3TanupoBaHus ocyxaeHHoro A.A. LleeyeHko ans
yyacTusi B cyaebHOM 3aceaHnm No pacCMOTPEHMIO ero »anobbl.

B.B. Kapnoey, A.B. KontakoBy, E.B. Jlowkapey n B.KO. lneaty co cceinkon Ha cratbio 77.1 YUK
Poccuickon degepaummn 6bi10 0TKasaHO B MX MMYHOM yyacTum B cydebHbIX 3acedaHusix no pacCMOTPEHUIO MX
NCKOBbIX 3asiBNEHWU B NOPSAAKE rpaXKaaHCKOro Cy4onpon3BOACTBaA.

Cyapbsa Bonorogckoro obnacTtHoro cyaa, paccmaTpuBaBLUMiA Haa3opHyto xanoby E.C. Mopoxckoro Ha oTkas
B YOB/IETBOPEHUM €ro xodaTancTea o6 yyactum B cyaebHOM 3acefaHun no pacCMOTPEHMI0 ero KaccaLuyOHHOM
Xanobbl Ha nocTaHoBneHne YepenoBeLKoro panoHHOro cyda o6 oTkase B YOOBNETBOPEHWUM xodaTtancTsa 06
YCMNOBHO-A0CPOYHOM OCBOGOXAEHMN, NPU3HAN OTKa3 3aKOHHLIM U 0BOCHOBAHHbIM.
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Onpeaenexne KoHctutyumoHHoro Cyaa P® ot 19.05.2009 N

?;6-04_' 6 B B B [JokymeHT npegoctasneH KoHcynbTaHTINOC
5 0 Xaniobam rpaxaaH BenmkaHoBa BaanMa BnagnmMmpoBuya, [lata coxpaHenms: 13.08.2018
MHOrPp...

B cBoux xanobax B KoHctuTyumoHHbii Cyg Poccuiickonn ®epepauumn 3asBuTenn NpocaT MpudHatb He
cooTBeTCTBYOLWMMN cTatbam 1, 2, 15 (vactb 4), 17, 18, 19, 21 (4yactb 1), 29 (yacTb 4), 42, 45, 46 (yactn 1 un 2),
47 (vactb 1), 48 (vactu 1 1 2), 50 (yactb 3), 56, 71 (nyHkT "B"), 118 (4actb 2) n 123 KoHcTuTyuumn Poccuiickon
denepaumm ctatbio 77.1 YUK Poccuinckon degepaumm, ctaten 125 n 376 YK Poccuiickon ®epgepaunn B Ton
4YacTuM, B KakOM OHW MO CMbICNy, NpuOaBaeMoMy WM NPaBONPUMEHUTENBHOW NPAKTUKOW, He MO3BOMAKT
OoTObIBAOLWUM HaKa3aHWe B MecTax NULEeHNss cBOOOoAbl IMYHO y4acTBOBaTb B CyAeOHOM 3acefaHuu, nNuwaroT KX
npaB 3asiBNATb OTBOAbI M xodaTancTBa, OOOCHOBLIBaTb CBOK MO3MLUMIO Mepeq CydoM, MpeacTaBnsiTb cygy
OOMNONMHNTENbHbIE AOKA3aTENbCTBA, 3HAKOMUTLCS C OBOAAMM APYIMX Y4aCTHUKOB CyaeOHOro sacegaHus.

2. CornacHo KoHctutyummn Poccunckon ®epepaumm B Poccunckon defepaumm YenoBek, ero npasa U
cBobOabl ABMSIOTCA BbICLWIEN LIEHHOCTbIO, a Mpu3HaHue, cobniogeHrve u 3awmTa npaB u cBobog yenoBeka u
rpaxgaHnHa - 00s3aHHOCTbK rocygapcTBa; MpaBa M cBoboObl 4venoBeka WM rpaxgaHmHa B Poccuinckon
depepaumm NpU3HaKTCA U rapaHTUPYHOTCA COrnacHo obLLenpu3HaHHbLIM NPUHLMNAM U HOpMaM MeXOyHapogHOro
npaea u B cooTBeTCTBUM C KoHctutyumen Poccuickon degepauun, OHU onpedensitoT CMbICH, codepXaHne u
NPMMEHeHWe 3aKOHOB M 0OecneyvMBalTCs NPaBOCYAMEM; rapaHTMpyeTCs rocyLapCTBEHHasi, B TOM 4uche
cynebHas, 3awuTa npas u ceobo YenoBeka M rpaxaaHvHa; Kaxablll BNpaBe 3aluiaTe CBOM npaBa U cBoboapl
BCEMM crnocobamu, He 3anpelleHHbIMM 3aKOHOM, a pelleHuss u genctsus (Mnv ©6e3gencTBue) opraHoB

112) n 118).

Cynonpowussoactso B Poccuinckon depnepaumm, cornacHo cratbe 123 (yactb 3) KoHctutyuum Poccunckon
depepaummn, OCyLLECTBMASIETCA Ha OCHOBE COCTHA3aTENbHOCTM W paBHOMPaBWs CTOPOH, YTO npegnonaraet
npegocTaBfieHMe yyacTBywOWMM B cygebHOM pasbupaTtenbCTBe CTOPOHaM  paBHbIX — NpoueccyasnbHbIX
BO3MOXHOCTEN MO OTCTaMBaHMIO CBOMX MpPaB U 3aKOHHbIX MHTEPECOB, BKMYas BO3MOXHOCTb 3asiBNEHUS
xodaTtancTs u obXxanoBaHUA OEWCTBUM M peELLUeHU cyaa, OCYLEeCTBNAKLLEro npousBOACTBO no geny, 6e3
KaKnx-nmbo n3bATUIn U guckpummnHaumm (ctatesa 19, yactu 1 v 2, KoHctutyummn Poccuiickon ®enepauun).

MprBeOeHHbIE KOHCTUTYLMOHHbIE TpeboBaHWS KOPPECMOHAUPYIOT MONOXEHMAM MNoAnyHKkTa "¢ nyHkTa 3
cTaTbun 6 1 nyHkToB 1 1 3 cTathu 14 MexayHapoAHOro nakTa O rpaXkgaHCKMX U MONUTUYECKMX NpaBax U cTatbu 6
KoHBeHUMM O 3awuTe npaB 4YernoBeka U OCHOBHbIX CBODOOA, KOTOpble rapaHTUpPYlOT pPaBeHCTBO BCeX nepeq
3aKOHOM W Cy[oM, MPaBO KaXAoro Ha crnpaBeanvBoe pas3bupaTenbCTBO CMoOpa O €ro rpaxaaHCKMx npaBax M
00513aHHOCTAX UNW NpY NPEABLSABNEHNN eMy NOOOro yronoBHOro 0OBUHEHUSI HE3ABUCUMbIM U BECNPUCTPACTHBIM
CydOM, CO34aHHbIM Ha OCHOBaHMM 3aKOHa, a Takke NpPaBo JIMYHO 3almuiatb cebsa nNpu paccMoTpeHun Mnboro
NpegbsaBIAEMOro emy yrofioBHOro 06BMHEHWS, MPY 9TOM BO3MOXHOCTb 3alyuiLaTh cebs NMMYHO npefocTaBnseTcs
nYWb Npy paccCMOTPEHUN NPeabsaBNSEMOro yrofioBHOro 06BUHEHMS.

Esponenckun Cyn no npaBaMm 4vernoBeka NPUMEHUTENbHO K rapaHTMpoBaHHOMY KoHBeHuMel o 3awuTte
npaB 4eroBeKka U OCHOBHbIX CBOOOA MpaBy Ha crnpaBeanvBoe cynebHoe pa3bupaTenbCTBO ykasbiBar, YTO
obsi3aTtenbHble TpeboBaHNS, OTHOCSLLMECH K MOHATUIO "cnpaBeanuBoe cygebHoe pa3dbupaTenbcTBo”, He Bceraa
OLMHAKOBbI 41151 CMOPOB O rPaXXAaHCKMX NpaBax U 06A3aHHOCTSX U AN e, KacaloLMXCs YronoBHbIX 06BUHEHWNA:
rocyaapcrea nonb3yoTca Gonbliern ceBobogon B o6ractM pacCMOTPEHMS FpaxaaHCKMX aen, yem B obnactu
yronosHoro npecrniegoBaHus (MoctaHoBnexnve ot 27 oktabpa 1993 roga no geny "[Jom6o bexeep B.B. (Dombo
Beheer B.V.) npotus HugepnaHgoos"). CoOTBETCTBEHHO, rOCyapCTBO 3akoHoAaTenbHO YCTaHaBnuBaeT
HeOOXOAMMbIV KOMMIIEKC rapaHTUiA AaHHOTO NpaBa C YY4eTOM CneLmduKn KOHKPETHOWM OTpacrnv npaea, NoCKOSbKY
rapaHTMu, KOTOpbIX OygeT [ocTaTtodHO, Hampumep, [ON8  TPaXO4aHCKOro CyAonpov3BOACTBA,  OOJIKHbI
CYLLECTBEHHbIM 00pa3oM [OMOMHATLCA B YroflOBHOM cydonpou3BoacTse. [lpvHUMMbI  COCTA3aTENbHOCTH
npoLiecca n paBeHCTBa CTOPOH TPebyHOT, YTOObI KaXXaom CTOpPoHe Gbina npefocTaBneHa pasymMHas BO3MOXHOCTb
ObITb YBEAOMIEHHBIMM O 3aMeYaHusIX UNN JokasaTenbCTBax, NpeAcTaBreHHbIX NPOTUBOMOMOXHOW CTOPOHON, U
NPOKOMMEHTMPOBAThL MX, a Takke NpeacTaBUTb CBOM A0OBOAbI B YCIOBUSIX, KOTOPbIE HE CTaBuIM Obl ee (CTOPOHY)
B MeHee OraronpusTHbIE YCMOBWUSI MO CpaBHEHWIO C Apyron ctopoHon ([MocTaHoBneHus ot 24 deBpansa 1995
roga no geny "MakMarwkn (McMichael) npotue CoeanHeHHoro Koponesctea" n ot 10 mast 2007 roga no geny
"Kosanes npoTtus Poccuiickon ®egepaummn’).

KoHcTuTyumMoHHbIM Cyn Poccunckon ®denepaumn, OCHOBbLIBAsCb Ha W3MNOXEHHbIX KOHCTUTYLUOHHbLIX U
MEeXOyHapOL4HO-NPaBOBbLIX MpeanncaHusax, HEeOOHOKPATHO yKasbiBasl, YTO HeOOXOAMMOW rapaHTven cynebHon
3aWwuThl U cnpaBeanuBOro pasbupartenbCcTBa Aena sIBNsieTcs paBHO NpedocTaBnsieMasi CTOpoOHaM BO3MOXHOCTb
[OBECTU OO0 CBeAEeHUs Cyfa CBOK MO3MLMI0 OTHOCUTESNBHO BCEX ACMEKTOB Aena, MOCKOSbKY TOMbKO Npu 3TOM
ycrnoBun B cyaebHOM 3acefaHunn peanmsyeTca nNpaBo Ha 3deKTUMBHYIO cyaebHyto 3awmty. Bo Bcakom crniyyae
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nuuo, noaBepraemMoe YrorioBHOMY MpecriefoBaHuio, - BHE 3aBUCMMOCTU OT €ro yrorioBHO-NpoLEecCyanbHOro
cTtatyca (mopo3peBaemblii, OOBUHAEMbIA, MOACYOUMBIN UM OCYXXOEHHbIN), - €CNU OHO U3bSBNSET XenaHue
yyacTBoBaTb B cyaebHOM 3acefaHun, He MOXET ObITb NULLIEHO BO3MOXHOCTU 3asBNsATbL OTBOAbI U XO4AaTanCTBa,
3HAKOMMUTBLCSI C MO3UUUSIMU OPYrMX YYacTHUKOB CydeOHOro 3acefaHusi M OOMOSNTHUTENbHLIMU MaTepuanamu,
OaBaTb 0ObACHEHWs No paccmaTpuBaeMbiM cyaoM BonpocaM (MoctaHoeneHus ot 10 aekabps 1998 roga N 27-M1
, OT 15 anBapsa 1999 roga N _1-I1, ot 14 deBpans 2000 roga N 2-[1 n ot 11 maa 2005 roga N 5-1; onpeaeneHus
ot 10 gekabps 2002 roga N_315-O, ot 25 mapTta 2004 roga N 99-O, ot 11 mtonga 2006 roga N 351-O, ot 16
Hos6psA 2006 roga N 538-O u gp.)

3. PaccmaTtpuBasi Bonpoc o oopMax peanusaumm MMerLLEerocs y CTOPOHbl NpaBa AOBECTU 40 cyaa CBOH
noauvumio, KoHcTuTyumoHHein Cypa Poccuiickoin defepaumn NpUMEHUTENBHO K KaccauMOHHOMY U HaO30pHOMY
npou3BoacTBy cchopMynMpoBan MpaBoOBYH MO3ULMIO O TOM, YTO FrapaHTMW MpaBa Ha cyaebHyto 3awuTy MoryT
ObITb peann3oBaHbl He TOJIbKO NyTeM npeaocTtaBlieHnA OCyXaAeHHOMY Unmn onpaBgaHHOMY BO3MOXHOCTU JTUYHO
yyacTBOBaTb B 3aCefaHuM cyfa KacCauMOHHOW W Hag30pHOM MHCTaHLMKU, HO U UHbIM 0Bpa3oM, B YaCTHOCTU
nyTeM Mopy4YeHusi OCYLLECTBNSATL CBOK 3alMTy M3OpaHHbIM 3alUMTHUKAM, NPeacTaBleHUss CBOMX MUCbMEHHbIX
BO3PaXXEHUN Ha [JOBOAbl MPOTMBOMOMOXHOM CTOPOHbI, @ Takke MyTeEM W3MOXEHUS CBOEN no3vuum ¢
NCMnonb3oBaHMEM CUCTEM BMOEOKOHEpPeHUCBA3N. KOHCTUTYLMOHHO 3HA4YMMbIM Npu STOM siBnsieTcs TpeboBaHue
obecneunTb OCyKOeHHOMY, onpaBOaHHOMY, UX 3alUUTHUKAM pearnbHyl BO3MOXHOCTb U3MOXWUTb CBOK MO3ULNIO
OTHOCUTENBbHO BCEX aCMeKToB Aena n fosecTtun ee fo ceeaeHus cyaa (MocraHoenenus ot 10 gekabpsa 1998 ropa
N 27-11 v ot 14 dhepansa 2000 roga N 2-1, Onpenenexuve ot 16 Hos6psa 2006 roga N 538-0).

B Tex cnydasix, korga CyooMm MpMHUMAETCH pelleHne O MPUMEHEHWM K fuuy Mep, CBA3aHHbIX C ero
YronoBHbIM MpecriefoBaHVeM WM OrpaHuyYMBalOWMX ero cBobody WM JIMYHYI0 HENPUKOCHOBEHHOCTb, CyAd Kak
opraH npaBocygusi - ucxoasa us craten 22, 46 (vactb 1), 48, 118, 120, 123 (yactm 1, 2 n 3) KoHctutyuum
Poccuickon ®egepauum B MX B3aMMOCBSA3M - MNpu3BaH obecnevnTb cydebHble rapaHTuv 3awuTbl NpaB M
3aKOHHbIX MHTEPECcOB FMYHOCTU, OAMHAKOBbIE MO CBOEW MpUpode He3aBMCUMMO OT CTaauu Mpou3BOACTBA MO
YronoBHOMy pfefny, B TOM 4MCMe BO3MOXHOCTb MyTEM HEMNOCPEACTBEHHOro yyacTus B 3acefaHun cyaa,
NCMONb30BaHMA CUCTEM BWAEOKOH(EPEHLICBA3N UMM MHbIM CMOCOOOM O3HAKOMWUTBCA CO BCEMW MaTepuanamu
paccmaTpvBaemMoro cyaom gerna v 4OBeCTV 4O CBeAeHUs cyaa CBOM A0BOAbI. B criyyae e y4actusi ocyxaeHHoro
K nuweHnio cBobodbl B kKavyecTBe CTOPOHbI B rpadaHCKOM Jdene ero npaBo OBECTU A0 Cyda CBOK MO3nNUMI0
MoXeT ObITb peanunsoBaHo M 6e3 nuyHOro y4yactusas B cygebHom pasbupatenbcTBe (onpepeneHus
KoHctutyumoHHoro Cyna Poccuiickon ®egepaumm ot 11 niona 2006 roga N 351-O, ot 16 Hosi6ps 2006 roga N
538-0, o1 21 dpeBpans 2008 roga N 94-0-0).

B niobom cnydae cyn, kak 31O cnegyeT u3 npasoBon nosvumm KoHncTtutyumoHHoro Cypa Poccuiickon
®epepaumun, mnsnoxeHHon B [loctaHoBnenun ot 8 pgekabps 2003 roga N 18-, He moxeT ObITb nNULIEH
MOSTHOMOYMST MpU3HATb HEOOXOAMMBbIM FMYHOE YyyacTUe OCyXAEeHHoro B cygebHom 3acegjaHun, 4ToObI
HernocpeACTBEHHO 3acnywatb €ero mnokasaHuss M obecneunTb Tem caMbiM cobrniogeHne TpeboBaHu,
HeoOXOAMMbIX ONS BbIHECEHMS MPABOCYAHOMO, T.e. 3aKOHHOro, 0OG0CHOBAHHOIO M CNpPaBedSIMBOIO pPEeLIeHNst No
geny, BbiTekalowux u3 craten 46 - 52, 118, 120 wu 123 KoHctutyumm Poccunckon Pepepauumn u
KoppecnoHavpyowmx um ctaten 6 n 13 KoHBeHUMM O 3almTe NpaB YerioBeKa M OCHOBHbIX CBOOOA.

Takum obpasomM, cya, paccmaTpuBasi BOMPOC O JNIMYHOM YYacTUM OCYXOEHHOrO K MMLIEHU0 cBoboabl B
cynebHoM 3acefaHuv No rpaxaaHckomy Aeny, obsisaH yyecTb Bce 0BCTOSTEnbCTBa, B TOM 4YMCNe Xapakrep
3aTparnBaemblX NPy 3TOM KOHCTUTYLIMOHHBIX MpaB, U NPUHATb 060CHOBaHHOE M MOTUBMPOBAHHOE pELLUEHME O
dhopMe yyacTus ocyxaeHHoro B cyaebHom pasbupartenbcrse.

3. OcyulectBnaa B COOTBETCTBMM C OyHKTOM "o" cTtatbu 71 KoHctuTtyumm Poccunckon depepaumm
NpaBoOBOE perynMpoBaHne, dedeparnbHbIv 3aKoHoA4aTerNb B LIENAX peanu3auum KOHCTUTYLIMOHHBIX rapaHTui npas
rpaxkgaH Ha cyfeOHyo 3awmTy U OOCTyn K NpaBOCyAMI0 MpeoyCcMOTpen B YTONMOBHO-NPOLEccyanbHOM Kodekce
Poccuiickon ®egepaumm nuyHoe yvyactme B cygebHom 3acegaHum o6BnHsSEMOro, nogcyaumMoro, noTepneBLUEero u
cBuaeTens (Y4actb BTopad cratbu 42, nyHkTbl 16 1 20 Yactn YeTBepTou cTtatb 47, ctatbu 240, 247, 249).

3.1. CornacHo cratbe 125 YIK Poccuiickon ®epepaumu, npegycmartpuBatollent cyaebHbIi nopsagok
paccMOTpeHMs xarnob rpaxxgaH Ha NOCTaHOBMEHMS LO3HABATENs, credoBaTerns, pPykoBOAUTENs! CNeaCcTBEHHOro
opraHa o6 oTkase B BO30y>KOeHUM YronoBHOrO Aena, O NpekpaLleHnn yrofoBHOro Aena, a paBHO MHble peLleHus
n gencteua (6esgencrTeme) Jo3HaBaTens, crieaoBaTens, PyKOBOAUTENs CNEACTBEHHOrO opraHa M Npokypopa,
KOTopble CMOCOOHbI MPUYUHUTL  YLWEPO KOHCTUTYLMOHHLIM NpaBam M cBoOOAAM YYaCTHUKOB YroflOBHOMO
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cynoonpousBoacTBa nubo 3aTpyaoHWUTb OOCTYN rpakdaH K npaBocyauto, cyaebHoe 3acefdaHune NpoBOAUTCS C
yyacThem 3asaBUTENs U ero 3aluMTHUKA, 3aKOHHOro NpeacTaBUTeNs UMW NpeacTaBuTens, eCni OHU y4acTBYIOT B
yrornosHOM ferne.

Mo CMbICny OaHHOM CcTaTby, cya AOOJKeH obecneuntb cogepxawemycda noa CTpa)K6‘17I 3aABUTESTIO
BO3MOXHOCTb NyTemM HenocpeacTtBeHHOro y4yacima B 3acejaHunn cyda W Ucnorib3oBaHMA CUCTEM
BI/I,D,eOKOHq.)epeHLI,CBﬂ3I/I O3HaKOMUTbCA CO BCEMU MaTepuanamm paccmatpmsaemMoro cygomMm gerna v gosectu o
cBefeHnda cyaa ceBou gosoabl, ecnn npuHMMaemoe Cygom pelleHne cedA3aHo C NpuMeHeHnem K 3adaBuTeno Mep,
ConpsAXeHHbIX C ero yronoBHbIM MnpecnengosaHnem, orpaHnM4eHnem ero cBoboabl 1 NMYHOM HEeMNPMKOCHOBEHHOCTHU
(paCCMOTpeHMe anobbl noaos3pesaemMoro mnnn 0OBUHSAEMOrO Ha NnpuMeHeHune K Hemy mep
YronoBHO-MpouecCcyalibHOro NpuHyXaeHun4d, JIM4Horo obbIcka, 0CcBUAETENBCTBOBAHUS U ,L'J,p.).

B cnyyae xe obxanosaHus B npegycmotpeHHom cTtateen 125 YIK Poccuiickon depepauumn nopsgke
OCY)XAEHHbIM, OTObIBAKOLMM YrONIOBHOE HakasaHve B BuAe nuvueHust ceobonbl, AeNcTBui (6e3nencTeus) nnm
pelleHnn opraHoB MnpeaBapuUTENbHOro paccriefoBaHunsg, 3aTpyAHSAOLWMX OOCTYMN OCYXAEHHbIX K MpaBoCyauto
(oTka3 B npueme cooOLEHUA O npecTynneHun, Ge3nencTBue Mnpu MNpPoOBEpPKE 3TUX COOOLLEHMI, OTKas B
BO30Y>XAEHWNW YrOMOBHOIO Aena u Ap.), OCYXAEHHbIN NpeTeHayeT Ha porib NoTepneBLwero B OyayLemM yrorioBHOM
aene, Ha BO30YXOEHUM KOTOpPOro OH HacTamaeT. XKanobbl OCYXOEHHbIX B TakuxX Criydyasix He CBsi3aHbl C
NPUMEHEHNEM K NX 3asiBUTENSAM Mep, COMPSKEHHbIX C YrONOBHLIM NpecriefoBaHNeM, orpaHu4yeHmemM ceoboabl u
NINYHOWM HEMPUKOCHOBEHHOCTU, NMO3TOMY CyA BripaBe obecneynTb KOHCTUTYLIMOHHOE MpaBO 3asiBUTENEN 4OBECTU
[0 cBefleHus cyala CBOK MO3ULMI0 OTHOCUTENBHO BCEX acMnekToB [ena He TOMbKO NyTeM ero fIMYHOro yyactus B
cynebHoM 3acefaHuM, HO M MHbIMKM crniocobamu - nyTem [omnycka K yvacTuio B cygebHom 3acefaHumn ero
NpeacTaBuTens, MPUHATUMS MUCbMEHHbIX OOpalleHun, npegocTaBfeHnss npaBa OOXanoBaHWS MPUHSTOrO
cynebHoro pewenuns. lMpu atom cratba 125 YIK Poccuiickon depepauum He orpaHvymBaeT npaBo cyda
NpU3HaTb - UCX0O4a U3 0BCTOATENBLCTB Aena - IMYHOE y4acTUe OCYXOEHHOro 0bs3aTeNnbHbIM.

3.2. Cratba 376 YIK Poccuickon ®depepauum pernameHTUpyeT y4yactve B cydebHOM 3acefjaHun
OCY>XOEHHOro Mnpy KaccalMOHHOM pPacCMOTPEHUN NPUroBopa - CyAeOHOro pelleHusi, MPUHATOrO Mo CYLLECTBY
YrONnioBHOIO Aena, U He perynupyeTt MOpsiAOK Y4acTUsl OCYXXAEHHbIX B CyneBHOM pacCMOTPEHUN KacCaLMOHHbIX
Xanob Ha NocTaHOBMEHUsA CydbWl, BbIHECEHHble B nopsake, npegycMoTpeHHom cratben 125 YIK Poccuinckon
depepauuu.

OTa cTaThq He 3anpeluaeT cyay, NPoBepSLEMY B KACCALMOHHOM NOpsiAKe 3aKOHHOCTb U 0GOCHOBAHHOCTb
MOCTaHOBMEHUs PaiOHHOrO CyAa, BbIHECEHHOIO Mo kanobe 3asBUTens, NpU3HaTb ero NMYHoe y4yacTue B Aene -
NCXOAS U3 KOHKPETHbIX 0BCTOATENBLCTB Aena - 06a3aTenbHbIM, a TakKe He coaepXaT NONOXEHUN, AOoNyCKatoLwmnx
NPON3BOSIbHLIA, HEOOOCHOBAHHbLIA WM HEMOTMBMPOBAHHbLIA OTKa3 B YAOBNETBOPEHMU XoOaTancTBa O JIMYHOM
yyacTun B Jene 3asBuUTeNs, OTObIBalOLWEro YronoBHOE HakasaHwe B BuAe NuleHuMsi cBoGoabl M nodaBLUero
KaccaumoHHyo kanoby, U NMOTOMY He MOXET pacCMaTpuMBaTbCA Kak Hapyllatowasi KOHCTUTYLMOHHbIE npaBa u
cBoboabl rpaxaaH.

3.3. Cratbga 77.1 "MNprBneYeHne ocy>xaeHHbIX K NULLIEHN0 cBOBOAb! K y4aCTMIO B CIEACTBEHHbIX AENCTBUAX
unn cygebHom pasbupatenscree” YUK Poccuiickon ®epepaummn npegycmatpuBaeT, YTO NpyM HEOOXOAMMOCTM
yyacTust B cyaebHom pasbupaTenbCTBe B KayecTBe CBMAETENS, MoTeprneBLlero, 0O6BMHAEMOro OCYXAEHHbIE
MOryT GbITb MO OMpeaeneHnto cyga Unn NOCTAHOBJIEHMIO CyAbM OCTaBEHbl B CIeACTBEHHOM M30MATOope nMbo
nepeBefeHbl B CEACTBEHHbIN U30MATOP U3 UCMPABUTENBHOW KOMOHUK, BOCMUTATENBbHOM KOMTOHUN UMK THOPbMBbI.
[MonoxeHnst gaHHOW CTaTbu He pernameHTUpYIOT YrOnOBHO-NMPoLEecCyanbHble U rpaxaaHckne npoueccyarnbHble
OTHOLUEHMS!, @ COOTBETCTBEHHO, W BOMPOCHI Y4acTUsl OCYXOEHHbIX, OTObIBAlOWMX Haka3aHue, B CyAeOHbIX
3acefaHusx.

CnepoBaTtenbHO, AaHHAA cTaTtbs He MCKNo4YaeTt NpUHATUE CyOOM peLlleHnda 00 obsi3aTenbHOCTH y4vyactua
OCy)XOEeHHOro B Ka4deCTBe CTOpPOHbl B CyaonpouM3BoACTBE B TeX ClydadX, Korga, no MHEeHuKo cyda, 3TO
HeobxoaMMOo Ans 3aLuUTbl npasB JIMYHOCTU N OOCTUMXEHUA uenen npasocyguns.

Takum obpasom, nonoxeHus craten 77.1 YUK Poccuiickon Pepepauum mn craten 125 n 376 YIIK
Poccuickon ®egepaummn camm no cebe He MUCKNIOYalOT BO3MOXHOCTb MPUHATUS CydoM pelleHus o6
obsi3aTenbHOCTU y4qyactna OCYyXXOAEHHOro K JULeHUto CBO6OD,bI B Ka4yecCcTtBe CTOPOHbl B cygonpou3BoacTee U Mno
OPYTMM KaTeropusiMm yrorioBHbIX U FPaXXgaHCKMX Aen B TeX chnydasx, Koraa, no MHeHWo cyaa, 3To Heobxooumo
COrNacHoO COOTBETCTBYHOLLEMY NPOLecCyarnbHOMY 3aKOHOAATENbLCTBY Afs 3aLMTbI NPaB JIMYHOCTU U JOCTUXKEHUS
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Onpeaenexne KoHctutyumoHHoro Cyaa P® ot 19.05.2009 N

?;6-04_' 6 B B B [JokymeHT npegoctasneH KoHcynbTaHTINOC
5 0 Xaniobam rpaxaaH BenmkaHoBa BaanMa BnagnmMmpoBuya, [lata coxpaHenms: 13.08.2018
MHOrPp...

uenev npaBoCyausi, U TEM caMbiM He fMLAT OCYXAEHHOro, OTObIBalOLIEro HakasaHue, BO3MOXHOCTM
oTcTauMBaTb CBOW MpaBa U 3aKOHHble MHTepeckl. OHU Takke He NPensaTCTBYIOT Nuuy, oTObIBalOLWEMY Haka3aHue B
BMAE nNuweHust cBobofbl, AOBECTU OO Cyda CBOK MO3MLMIO MO COOTBETCTBYHOLWEMY Aeny nyTem Aonycka K
yyacTuo B [Jene ero afaBoKaToOB W OpPYrnx npeacTaBUTENen, a TakkKe MHbIMU NPedyCMOTPEHHbIMU 3aKOHOM
cnocobamu.

Mcxoaa ns nsnoxeHHOro U pyKoBOACTBYSACh cTatben 6, NyHKTamu 2 n 3 YacTu NepBon cTaTbn 43, YacTblo
yeTBEpPTON cTaTtbn 71, YacTblo nepBon ctaTtbu 79 u cratbent 100 PenepanbHOro KOHCTUTYLIMOHHOMO 3akoHa "O
KoHcTuTtyumoHHom Cyae Poccuinckon depepaummn”, KoHcTuTyumoHHsin Cya Poccuiickon ®epepauun

onpeaenun:

1. MonoxeHua craten 77.1 YUK Poccunckon Pepepaumm mn craten 125 un 376 YIK Poccuiickon
depepaumm - N0 UX KOHCTUTYLUOHHO-NPABOBOMY CMbICITY B CUCTEME AEMCTBYIOLLEro NPaBOBOro perynnpoBaHms -
npegycmatpuBalT 0083aHHOCTb Cy[a, pacCMaTpUBAaOWLEro BOMPOC O JIMYHOM Y4acTUM  OCYXOEHHOMo K
nuweHunio ceoboabl B cyaebHoOM 3acegaHuu, NPOBOAUMOM MO €ro anobe unu no ero rpaxgaHckomy aeny,
yuuTbiBaTb BCe OOCTOATENbLCTBA [ena, B TOM YUCIe XapakTep 3aTparMBaeMblX KOHCTUTYLMOHHBIX MNpas.,
HeobXxoOMMOCTb [dayn OCYXOEHHbIM MOKa3aHun B CcyaebHOM 3acefaHun, U MNPUHATbL ODOOCHOBAHHOE U
MOTUBMPOBAHHOE peLleHne 0 opMe y4acTUs OCYXXAEHHOro B cyaedbHoM pa3bupaTensCcrBae.

MonoxeHus cratbu 125 YK Poccuitckon depepaumm - o UX KOHCTUTYLUOHHO-NPABOBOMY CMbICNY -
obsA3bIBalOT cyn obecneunTb codepxalleMycs nof CTpaXen 3asBUTEN0 >kanobbl BO3MOXHOCTb MyTEM
HEenocpeacTBEHHOIO y4acTus B 3acedaHuym cyga Wnu NyTem UCMOSfb30BaHWS CUCTEM BUOEOKOHGEPEHLCBA3N
03HAKOMUTLCS CO BCEMM MaTepuanamym paccMaTpuBaemoro cygoM Aena u OOBeCTM A0 CBEAEeHMs cyda CBOK
no3numIo, ecriv NpMHMMaeMoe CyOM peLLEHNE CBA3aHO C MPUMEHEHUEM K 3asiBUTENIO Mep, CONPSXKEHHbIX C ero
YrOnoBHbLIM MPecrnefoBaHMEM, OrpaHMyYeHnemM ero cBobodbl U JINYHOW HEMPUKOCHOBEHHOCTU; B MHBLIX Cry4asx
nvuy, oTObIBaKOLWEMY HakasaHue B BUAE nueHus cBoboabl, obecneynBaeTcs BO3MOXHOCTb OOBECTM A0 cyaa
CBOIO MO3MUMI0 NyTEM AOMycKa K y4acTuio B [erne ero agBokKaToB W ApYyrux npeacraBuTeNen, a Takke MHbIMU
npeaycMOTPEHHbIMU 3aKOHOM crnocobamu.

MonoxeHus cratbu 376 YK Poccunckon degepauum - no UX KOHCTUTYLIMOHHO-MPABOBOMY CMbICAY -
obssbiBaloT cyn obecneuvBaTb OCyXAeHHOMY, obxanyloolwemy noctaHoBneHne cyga o6 oTkase B
YAOBMETBOPEHUN ero xogatamctea 00  YCNOBHO-AOCPOYHOM  OCBOOOXAEHUW, BO3MOXHOCTb  MyTeM
HenocpeACTBEHHOrO yyacTus B 3acefaHuu Cyda KacCauMOHHOW WHCTaHUMKW, WUCMOMb30BaHWUSA CUCTEM
BMAEOKOHEPEHLICBA3N UNN MHBIM CNOCOBOM 03HAKOMUTBLCS CO BCEMW MaTepuanamu paccMaTpvBaemoro cygom
Aena v JoBecTV A0 CBeeHUs cy[a CBOWU J0BOAbI.

KOHCTUTYLIMOHHO-MPaBOBOW CMbICH YKa3aHHbIX 3aKOHOMOJTOXEHWI, BbISABMEHHbIN KOHCTUTYLMOHHBIM Cyaom
Poccuiickon ®epepauun B HacTodwemM OnpeneneHun Ha OCHOBE MPaBOBbIX MO3WLMIA, BbIPAXXEHHbIX UM paHee B
COXPaHSILNX CUIY peLleHusx, aBnseTca obweobasaTtenbHbIM U UCKNOYaeT Nioboe MHoe UX UCTOSKOBaHWE B
NpaBoNPUMEHUTENBHON MPaKTUKe.

2. [lpusHaTb xanobbl rpaxpgaH BenukaHoBa Bagmma BnagmmupoBuya, BuHorpagoBa AnekcaHgpa
Cepreesuya, NankmHa Nropsa AHaTonbeBuya, I'paweHko AHapes Bnagnmmnpouya, 'peunHa Ceprest MiBaHoBMYa,
3axapoBa Wnbu Hwukonaesuua, WnwowkuHa [Mana BanepbeBunya, Kapnosa Bnagumwupa Bnagumuposuua,
KapneHko 3ayapaa Muxannosuya, KontakoBa Anekces BaneHTnHoBuuya, JlobaveBa Bsayecnasa NeHHagbeBu4a,
JlowkapeBa EsreHns Buktoposuya, MnuHuHa 3ayapaa AnekcaHapoBuya, Netposa Anekces NeTtpoBuya, Nonosa
Bnagumnpa BeHnamuHoBuua, MNMopoxckoro EBreHus Cepreesuya, CanmoBa Hukonass AHatonbeBuya, TenenunHa
AHgpes BaneHTuHoBMYa, YcaHoBa Onera [epmaHoBuya, domuHa Cepresi JlbBoBuya, LleBueHko AHapes
AnekceeBuya, LUneara Bukrtopa HOpbeBuya He nognexawumu danbHenWeMy pacCMOTPEHUI0 B 3acedaHuu
KoHctuTtyumoHHoro Cyaa Poccuiickon ®epepauun, NOCKONbKY AM1S paspeLleHns MOCTaBIEHHOrO 3asBUTENSIMU
Bonpoca He TpebyeTcs BbIHECEHWe NpegyCMOTPEeHHOro cTatber 71 PenepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O
KoHcTuTtyumoHHom Cyae Poccuinckon deaepaumm” MTOroBoro pelleHus B Buae nocTaHOBMEHMS.

3. [lpaBonpuMMeHUTENbHbIE peLlleHns no geny rpaxgannHa [lopoxckoro EereHus CepreeBuya,
OCHOBaHHble Ha nonoxeHusix crtatbu 376 YIK Poccuickon ®epepauum B MCTONKOBAHUU, PACXOOALLEMCS C UX
KOHCTUTYLIMOHHO-MPaBOBLIM CMbICIIOM, BbISIBEHHbIM B HacTodwem OnpeaeneHun, nognexar nepecMmoTpy B
YCTaHOBMEHHOM MopsaKe, eCnu AN 3TOro HeT ApYrnx NpensaTCTBUNA.
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4. Onpegenenne KoHctutyumoHHoro Cyga Poccuinckon ®egepauum no gaHHbIM »kanobdam OKOHYaTesNbHO U
00XanoBaHWIO HE MOANEXMWT.

5. Hactoswee OnpegeneHue nognexvt onybnukoBaHuto B "BecTHuke KoHctutyumoHHoro Cypaa
Poccuiickon depepaunn'.

Mpencenatens
KoHcTuTyumoHHoro Cyaa
Poccuiickon ®epepatmm

B.0.30PbKNH

Cyaobsi-cekpeTapb
KoHctutyumonHoro Cyaa
Poccuinckon ®egepauum

FO.M.JAHNITOB
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